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BHOWAL CASE 


the value, positive or negative, attributable to each such < head taken by itself 
Another obsession, equally strong, which took complete possession of his 
mind, and if 1 may say so with respect, almost threw it off its gearuwas the 
idea, bordering very nearly on conviction, that the learned judge ‘had some- 
how or other led himself to beheve that &e plainfaff was the second Kumar, 
and was axx:ardmgly determmed to find identity at all costs, irrespective of 
the evidence, which, according to learned counsel, ' he, therefore, felt no 
scruples in twisting and torturing to smt his pre-conceived theories As I 
have said more than once before, there could be no grosser perversion of the 
learned judge’s attitude, as a perusal of the judgment will at once convince 
any one who approaches the task with a mind free from prejudices and 
pre-possessions himself 


JUDGE’S method of TREATMENT 

Mr Chaudhun’s criticisms notwithstanding, I have been unable to find 
a single instance in which the learned judge, m hia treatment of tiie present 
topic, has mis-represented or mis-apphed the evidence, or failed to notice 
any facts or pomts, however tnvial or msignificant, which might be supposed 
to tell in favour of the defendants He has mdeed dealt with the matter so 
fully and fairly that I do not propose to do more than record my unhesitating 
concurrence with him on all points Ei my opinion, ihe has taken a correct 
and a common-sense view of the entire evidence on either side, oral, docu- 
mentary and material, checking and testing it at every step to guard agamst 
the possibihty of a hasty or wrong conclusion He has tried to reconstruct 
the body of the second Kumar, as far as such reconstrncfaon is possible, 
from extant photographs, from recorded details in documents and from his 
clothes and shoes as well as from the present recollections of persons who 
knew the Kumar, and then matched the picture with that of the plaiTitiff as 
presented in the evidence and as seen m court by himself, Avnumg his 
^imon mt from any single feature or features, but from the whole coUoca- 


EVDJENCE OF PHOTOGRAPHS 

no judge tot takes up the pomts on which photographs throw 

no light, such as age height, figure, complexion, colour of hair, moustache 

T®’ V then turns 

which can be compared with the help offte ohotOEraohs 
aided by the opmions of experts who have read them, there bemg 8 ^rent 

Tiimseb “d the expert evidence, as Mr Chaudhun 

himself ct^eded, he is scrupulously careful not to lose sight of the considera- 

1st sjs'ss.-r 

eye sees an untrained ew n ® nghtly obsetvesj wbat a trained 

Tn * u r pointed out (Vol IS, P 221 ll 17^2) 

To ensure absolute fairness of comparison, he looks' to both ditoences and 
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similarities in the photographs, as according to Fercj Broun it is onh 
proper to do {Vol 12, p 321, ll 23-2^, and is carefnl to point ont which of 
the features can be definitely regarded as marks of identity, which of tliem, 
agmn, are so in a negative sense in that there is no proied difference, and 
where there is a difference, whether it is such as may he said to destroy 
identity The photographs, he finds, while establishmg similarity on seieral 
points, in fact prove no difference in feature, except only as regards the nose 
{Vot 18, p 224, I 2, p 228, 11 1-2 and p 250, U 33-34), and on tlie evidence 
he IS not prewired to hold that this apparent dissimilarity shows a really 
different nose, so long as it is explicable by the growth of what is called 
a node, a bony formation which might have been caused by siphihs from 
which the second Kumar had admittedly suffered (ibtd, p 228, II 4-24, p 238, 
n 17-29 and p 240, I 35— p 243, I 6) 


MASKS 

The learned judge next addresses himself to the question of the mark* 
on the plamtiff’s body to see how far they may be regarded as evidence of 
identity (ibid, pp 228-248), the most important of tliese, as I have indicated 
before, bemg the irregular scar over the left outer ankle and the scaly feet, 
not resting on the credibility of any witness 

A hst of these marks will be found in the notes of an agreed medical 
examination of the plaintiff which was held on the I4th January, 1036, by* 
ffiree doctors, two appomted by the defendants, Lt -Col Denham Wiite, 
DW 401 (Pol 17, pp, 152-1^ and Major Thomas, DW 9 (lo' 12, 
pp 336-376), and one appointed bi rtie plaintiff, Lt-Col K K Chitterjee, 
PW 1039 (T'ol 17, pp 174-206) These notes were put in and accepted by 
both parties as if they were evidence given by the doctors in court, the notes 
signed bv the defendants’ doctors (Bin Z{332 (o), Vol 111, pp 340-342) being 
prepared from pencil notes taken down by ilajor Thomas to Lt -Col Denham 
White’s dictation [Ex Z{332), Vol 17, pp 167-171), while those of Lt-Col 
Chatterjee [Ex 407, Vol III, pp 336-339), also taken down from Lt-Col. 
Denham White’s dictation, included his own observations made then and there 
The procedure which was followed by the doctors m conducting the examination 
and makmg their notes has been correctly described by the learned judge 
(Pol 18, p 227, I 6—p 238, I IS), and this, by the way, ought to be enough 
to dispose of any charge of unfairness such as ^Ir Chaudhun thought it fit 
to bring agamst Lt-Col Chatterjee 


KO SUGGESTION OF "MANUFACTURED” MARKS 

It IS not necessary to refer m detail to the learned judge’s discussion of 
these various marks, or to emphasise the discriminating judgment and 
scrupulous fairness which he shows in dealing wuth them One or two 
general observations will suffice In my opinion, there can hardly be any 
doubt that these marks, at any rate the majority of them, had been seen by 
Jyotirmovee Devi in 1921 about the time of the Declaration of Identity, as 
deposed to hy her (Pol 8, pp. 284-285, pp 300-301 and p 332) It was in fact 
Mr Chaudhun’s own case as put to this witness as well a® to the plaintiff 
himself that these marks were on him at the time, only that counsel 
suggested that they were being falsely imputed to the second Kumar (1 ol 4, 
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p 164, ll 24-2S, and Vol 8, p 371. U 21-23) As the learned judge points 
nut It was never the defendants’ case that any of the marks had been 
manufactured (VoJ 18, p 320, U 14-15) It is worth observing that Satyendra 
Nath Baneriee himself, though he did not consider die question of marks 
to be of any importance {Vol 16, p 443, ll 17-18 and p 444, ll 1-3), but still 
airily made the suggestion that scars might be manufactured {tbtd, p 444, 
I 7), was ultimately obhged to make the admission m so many words that 
the marks on the plamfaff were not “fabricated'’ as the second Kumar’s 
(ibid, p 444, ll 37-38 and p 445, H 4-6) Mr Chaudhun''in his opemng 
accepted the same position, though in his reply he made a half-hearted attempt 
to go back upon it A suggestion diat marks were manufactured would of 
course carry with it the implication that these were actuallj present on 
the body of the second Kumar 


defence denial of mar ks on second KUMAR 

The only important question to consider m fact would be whetiier or 
not the second Kumar bore any of these marks on his person Fhe, plaintiff’s 
case from the beginmng has been that he did, as is spoken to b> the plamhfE 
himself (Vol 4, pp S7-98), by Jyotirmoyee Devi (Vol 6, p 281-285, p 380, 
ll 30-34 and p 352, ll 16-lS) and a host of other witnesses on his behalf, 
but it IS sigmficant that none of the defence witnesses deposed that the second 
Kumar had these or any other distinctive marks on his body 


“rRRBGUI/AR SCAR’’ OVER LEFT OUTER ANKLE 

Even as regards the irregular scar over the left outer ankle, which 
Bccordmg to the plaintiff had been caused by a carriage wheel acadent, and 
uas specifically mentioned as an identifying mark in the second Kumar’s 
medical report in connection with the life insurance proposal (Ex 230, Vol I, 
p 175, item 4), the defendants persisted m making the case that Oiere was 
no such mark, though they must have had an opportunity of seeing this 
report as early as the UUi July, 1921, when at the instance of Satyendra, the 
Boaid of Revenue had the document brought before them from the Insurance 
Company along with other insurance papers [Ex 450, Vol I, p 190) 'They 
uere probably hoping that the report would never see the light of day, but 
It so happened that the plambfi called for it on the Z4th November, 1934, 
and had it piodnced from the Company’s Head Office in Glasgow on the 
15th December following, when of course the existence of the mark could no 
longer be demed As late as the 3td September, 1934, however, in answer 
to a complaint by the plambfi that defendants’ counsel was refusing to 
make a statement as to whether the second Kumar had a mark on the top 
of his ankle (Vol 9, p 497), they actually put in a pebtion stating it as tlieir 
case tliat the second Kumar had no carnage accident, and further that he 
had not tlie mark which the plambfi had shown on his ankle I (Vol 10, p 60) 

Long before the existence of the medical report was knowm to the 
plambfi, quite a number of witnesses on his side had, on the other hand, 
spoken to the fact that the second Kumar had been hmpmg on crutches at 
about the bme of Chota Kumar’s wedding when tlie carnage is 

said to have taken place Quite chaiaotensbcally, no doubt, Mr aiaudliuri 
suggested before us tliat the plainbfi’s advisers must have seen a copy of 
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the insnnmce paper m the Calcutta office of the Company, and then called 
for the original from Scotland, but there was not the shadou of a jusliiica- 
tion for such a suggestion, and he had not in fact dared put it to aiu of the 
plaintiff’s witnesses, far less to the plaintiff himself or to J^otimiojec Devi, 
according to him the de facto plaintiff in the case In any e\cnt, tins noiild 
not explain the wholesale denial of any mark on the second Kumar by Mr 
•Chaudhuri's own ivitnesses before tlie arrival of the medical report 


LAME ATTEMPT TO SUSTAIN INSURANCE JLVRK 

After the document was prodneed, as the learned judge points out 
'{Vol 18, p 233, ll tS-19), Bibhabati Devi was the only uitness for the 
defence who came to speak about a mark on the second Kumar’s bod\ she 
had noticed only one — what looked like a cut-mark on his left leg above 
the ankle jomt on the outer aspect which was slightly whiter than Ins 
complexion and slightly raised above the skin, and was more than 1 inch 
and less than inches m length (Vol 12, p 211, I 33— p 212, I 6), but 
this was a very lame attempt to sustain the insurance mark, in denial of 
the case expressly made on behalf of the defence 


MEDICAL EXAMLNATTON OF PLAINTIFF 

While the defendants would thus not admit the existence of any marks 
on the second Kumar, it is still remarkable how from the beginning they 
were insisting on an exammation of the plaintiff’s marks by a doctor on their 
hebalf, the first apphcation for the purpose being made on the day they 
opened their case, the 6th February, 1835 (Vol 12, p 78) Repeated appli- 
cations in this behalf followed after this from time to time, and it was not 
until the 7th January, 1936, that an agreed order was made subject to certain 
terms and conditions set out therein The attitude which the plaintiff took 
up in the matter was quite proper and mtelhgible as he explained in his 
petition of the 8th August, 1935 (Vol IS, pp 24S-246), he was nol unwilling 
to submit to the proposed examination, but objected to its being held until 
after the defendants had exammed all their witnesses who might be supposed 
from their intimate acquaintance with the second Kumar to be competent 
to speak about his marks qmte frankly, he did not want ro give them 
a chance of concoebng evidence against him through such witnesses At a 
later stage, on the defendants renewing their praj^, apparently after the 
close of such evidence on their behalf, the plaintiff bv his petition of the 
6th January, 1936 (Vol 17, p 7S) called attention to the fact that none of tlie 
defence witnesses had deposed to the existence of any marks on the second 
Kumar, and on that ground opposed the making of anj order for medical 
examination What followed is set out m order No 1353 of tins date (iiof 
printed), as recorded by the learned judge Rai Bahadur Sasanka Coomar 
Gliose for the defendants verbally stated his clients’ case the Kumar did 
not have the maths alleged hy the plamUff, but ir the unlikely event of 
the court commg to a different finding, they were entitled to show that the 
marks could not have originated in the way stated 1 He claimed further that 
the defendants were entitled to show by an examination of the marks that 
the plaintiff had not spoken the truth One knows that it does not offend 
ugainst the rules of pleading to raise inconsistent pleas, but wiiere, as here, 
the issue is a plain one of fact, marks or no marks, and a clear-cut case 
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IS deliberately made that there are none, one wonders how a party makmg^ 
snch a case can m the same breath be heard to say that the marks may have 
been Biere, bnt cannot have been caused in the manner alleged by the other 
side It IS not as if the defendants took np the position that the second 
g'.mnr had Certain marks on his body, but that they were not the marks 
alleged by the plaintiff 

I am not at all surprised that upon this statement of Rai Bahadur Sasanka 
Coomar Ghose, Mr Chatterjee on belialf of the plamtiff said that he would 
advise his client not to submit to any medical examination at the instance 
of the defendants, addmg, however, that he would do so, if the court thought 
It necessary On the following day, it appears, the parties came to an agree- 
ment, and as already stated, a consent order was made This order has not 
been prmted, and it might be ]ust as well to set it out — 

"Order No 1356. dated 7-1-36 

heamed counsel for the plaintiff and learned counsel for the defen- 
dants Nos 1, 3 and 4 agree that the plaintifi might be examined by 
a doctor on the date they will fix by agreement with a view to his 
exammation in court as a witness for the defendants Nos 1, 3 and 4 on 
the points mentioned in the defendants* petition filed on 23-3-35 {Vol 12, 
P 331), and one other point, namely, the alleged node on the shm-bones 
deposed to by a witness for the plainhfi It is agreed that the marks 
on the insurance paper will be examined, and these are the vaccination 
marks and an iregular scar on top of the left outer ankle as described 
by words to that effect on the paper 

The plaintiff will be at hberty to have another doctor in attendance 
at the time of such exammation whidi will be hmited by tlie purposes 
of the petition, dated 23-3-35, end supposmg the two doctors differ in 
their observations or m their theones, both doctors will be exammed, 
if tendered Bach doctor will be at hberty to have an assistant present, 
if he so chooses As agreed, either party may have a lawyer m 
attendance, but the plaintiff be entitled to object to their presence 
during examination of his private parts" 

It was m pursuance of this arrangement that the jomt medical examination 
took place, the marks bemg pointed out to the doctors by the plambff himself- 


GENBRAh CHARACTERISTICS 

Apart from the bodily features and marks, the learned judge considers 
certain general characteristics, such as gait, expression of the face and voice, 
as tests of identity, which they undoubtedly are {Vol 18, pp 248-250), and 
in addition to this, he calls attention to the fact that the shoes fit, and so 
also do the old clothes of the second Enmar (ibtd, pp 193-194) 

It will be thus seen that m dealing with the question of physical identity, 
the learned judge has not left unexplored a single pomt of detail appearing 
in the evidence which might throw any hght on the matter in dispute, and 
m the result, he has m my opmion arrived at a conclusion which cannot 
but be regarded as absolutely fair and proper I need only draw attention 
to his admirable summing up of this chapter of the case, in the course of 
.I? convemently set out the points of similarity in respect 

of the marks and bodily features in Hie form of a table (ibid, pp 2S0-2SZ) 
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Mr Chaudhnn ndicnles the learned jndge because he sa^s later on that 
the identity of the body has been "proved to demonstration”, and "uith 
mathematical certainty” {tbld, p 423, 11 37-38), but it onlj means, a', he 
explains bj reference to the bodily features, all exceptional, ana bi the 
bodily marks, all exceptional, nhicli rest on nobody's credibiliU, that thesc 
in tlieir totality can never occur in a second indiiidnal and "if the chance 
of each of the items occurring in a second individual is represented bi a 
fraction, the chance of all these occurrmg in another is the product of these 
fractions, and any one with a sense of mathematical odds nonld see that it 
IS ml” (ib«d, p 251, I 3S— 252, I 3) 


"MATHEMATICAL CERTAINTY” 

Whether or not the learned judge was right in imputing "matlieUiatical 
certainty” to the plaintiff’s proof of phjrsical identity, it is somewhat remarkable 
that the defendants, though they were not content merely with sajing that 
the plointifiE was not the second Kumar, but made the definite case tliat he 
was a Fimjabee peasant of the name of Mai Singh of Anjla who aftcniards 
assumed the name of Sunder Das when he became a sannyasi, did not jet 
attempt through any of their Punjab witnesses, Mohar Singh and others 
[Vol 3, pp 374-421), or through their Eawa Dhaiam Das (D IK 327, Vol 16, 
pp 51-58), to show that this man had any of the marks which were admittedl} 
to be found on the plaintiB’s body, for less to prove how tliey might liaie 
been caused on tlie other hand, the fact remains that most of these 
witnesses who were asked about it very significantly pleaded their ignorance 
of any such marks Tims, Mohar Singh said “I cannot tell any mark of 
identification of Mai Smgh's body” (Vol 3, p 376, U 43-44) so did Ujagar 
Smgh "I cannot say any distmctive mark on Mai Singh’s body” (iliid, 
p 387, I 40) Mahana Singh “I cannot tell any mark of identification 
except that Snndar Das is tattooed on his left arm” (tbtd, p 396, II 36-37) 
Wasan Singh "I cannot give any distincbve mark on Mai Singh's body" 
(ibid, p 403, ll 22-23) and Wazir Singh "Mai Singh was Kanga (naked) 
^en and besmeared ivith ashes I cannot give any distinctive mark on the 
body of Mai Smgh, but Mai Smgh showed me his left arm and told me that 
there was Sunder Das and Dharam Das written there”, whicli, by the waj, 
was wrong, as the tattoo-mark did not contain the name Sunder Das at all 
(ibid, p 413, U 34-37) What a pity these witnesses should thus depme 
151 Chandhun's clients of the chance of proving the defence case to "mathema- 
tical demonstration” I 

Before quitting the subject of physical identity, one cannot help observing 
that by the defendants’ own token as apphed by them to establish the supposed 
identity of the plamtiff with Mai Singh of Anjia, the plaintiff should win 
hands down, if one might use this non-fotensic expression 


MIND OF THE PLAINTIFF 

It remains now to consider the last, but none the less a most important, 
chapter on the question of identity— the mind of the plaintiff, a topic which 
Mr Chaudhnn complains tlie learned judge has relegated to a secondary 
position, though there could be nothing further from the truth The com- 
plaint IS 'apparently based on a certain remark occnmng m tlie judgment to 
the effect that "^e question of identity is pnmanly a question of the 
identity of the body” (Vol 18, p 126, If 4-S), but as the context shows, this 
IS just the opposite of what the learned judge indicates to be his own view 
27 
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He says quite plainly tliat one may identify a dead man or a mad man, 
which 19 no doubt done only from physical featuies, but where a qnesbon as 
to identity has arisen and the evidence about bodily features is conflicting, 
one would look to the mind as a determinmg test, the mind being "as 
individual as the body”, and "impossible to confound with another, if 
sufficiently searched” (tbid, p 126, 21 5-8) Where, however, as in the present 
case, he adds, rightly or wrongly, the mind is “dehberately left unexplored”, 
the body necessarily "becomes the prmcipal consideration” (tbtd, p 126, 
22 8-11) This certainly does not show that the learned judge on his part 
was anxious to turn away from an examinatiou of the mind, or that he was 
not fully alive to the importance of investigating the complex group of facts 
going to make up what might be called mental identity On the other hand, 
he almost makes it a grievance himself that learned counsel for the defendants 
would not follow up this parhcnlar line of enquiry for his own purposes 
And yet it is obvious, if the plamtifl was an impostor, it should have been far 
easier for the defence to expose the dissimilarity in mind than for the plainhfE 
to estabhsh aimilanty m that respect 


TEST OF MENTAL HJilOTriTY HOW TO BE APPLIED 


There can be no doubt that for a proper apphcation of the test of mental 
identity, the first essential would be to get a correct picture of the personahty 
of the second Kumar as he was, — ^to make sure about the facts of his life, 
his education, his environments, his style of hvmg, his habits and pursuits, 
in fact about all that might be said to make the sum and substance of the 
individual man, for, it is against these that would have to be set the know- 
ledge and recollections of the plaintifE to see how far they were genumely 
those of the person he represented himself to be Identity could no more be 
established by depressing the second Kumar below his true level than it could 
be defeated by raising him any higher m eidier case, this would mean 
the setting up of an imagmary standard for comparison which could not 
possibly be a guide to a right conclusion 


Once the standard was correctly set, and the Kumar re-created in the 
image of the man he was, the next quesfaon ivonld be one of judging the 
ans^rs given by the plamtiff m the witness box in a fair and proper way,- 
neither requirmg too much proof on the one hand, nor being satisfied with too 

Justice Cockbum cautioned the jury in 
tfe Tichbome tnal The object should be to ascertain whether and to what 
extent the answm represented his real unaided memory or knowledge,-the 
test to be applied being what is it that the second Kumar, if hviM now, 
might be expected to remember, making aUowance for the inperfei^ of 

“e by tte standard 

^ recoUechons to be discounted by 

the fact that he Md sources of informabon at hand from which he might 
have derived all tlie knowledge which he exhibited? * 

4 - 1 ,- J ^ hold that m deahng with the qnesbon of menta l idenbty, 

tte learned judge p^itted himself to lose sight of any of the considerabons 
I have indiMted M he id not yet find it possible to come to a w«i>-iiision 
favoni^le to Ifr Chaudhuns chenU, it was not because of any failure on 
his part eithtt to appi^iate or to apply the right principles in this branch 
■of the invesbgation, but because the fects and circumstances of the case 

Kum« a1 Te regards'^To^a^lIf «a1 
Kumar as he was m life, nor as regards his findings as to the knowledge 
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displayed by the plaintiff of the facts of the Knmar’s life, am I prepared to 
say that the learned jndge took an “impossible” or incorrect Men of the 
evidence on record 


IMAGINARY KUMAR SET UP BY DEFENDANTS 

It IS definitely his view that Mr Chandhnn conjnred up a wholly 
imaginary Kumar m his cross-exammation of the plamt^, which, in so far 
as it was intended to defeat the plaintiff, was thus a mere futile shooting 
beyond the mark it would, as be says, have defeated the real Kumar 
himself {Vol 18, p 259, U 1~3), the supposed ignorance which counsel claimed 
to have brought out being not real ignorance at all On the few points on 
which, according to the learned judge, he presumed to touch reality, tlie 
plaintiff is said to have given correct answers almost in every instance, tlic 
exceptions where he failed being m bis opmion not at all material [tbtd, p 260, 
ll 16-22 <eid p 275, ll 5-26) 

The cross-examination, as the learned judge points out {ibid, p 124, 

I 28— p 125, I 5), apart from trying to establish that the plaintiff was not 
a Bengalee,— a topic which he deals with separately (ibid, pp 421-422),— ^'as 
aimed at showmg that he was not educated at aU, and that he knew nothing 
of football, tennis, cricket, polo, bilhards, nothing of guns or slitiar, 
nothmg of horses and horse-races , nothmg of English clothes, English meals, 
or English articles of furniture, nothmg of photography, or of music and 
singmg As against this, the Kumar, as visualised by learned counsel, was 
the Kumar put to one of plamtiff’s commission witnesses, Satya Dbenu Gbosal, 
—a “well-educated, well-pohshed young Bengalee aristocrat” (Vol 14, p 3, 

II 15-16) , a “thorongh-gomg sportsman”, as put to P W 945, Jatindra Nath 

Lahin {Vol 10, p 403, I 18), elegant as a “Raja’s son”, as put to various 

witnesses (eg, PW 112, Vol 5, p 93, II 21-22, P W 402, Vol 6, p 436, 

ll 7-8, P W 433, Vol 7, p 5,1 32, P W 461, Vol 7, p 142, ll I and 7-8) , 
accustomed to English clothes, Enghsh meals, speaking Enghsh, and hvmg 
m Enghsh style {Vol 18, p 125, ll 22-27 and p 252, I 35— p 253, I 14) 

It IS not difficult from the cross-examination to form an accurate idea of 
what the plamtiff was like — of his ways of living, his habits and pursuits, 
bis speech and manners, the extent of his literacy or of his knowledge of 
sports or amusements, and the whole question is bow far he may be supposed 
to have come up to the standard of the real Kumar as be was, or was likely 
to hare been, if he was hvmg at this date The learned judge admits that, 
apart from anytiiing else, if it was shown that the Kumar was a well-educated 
man, and knew Enghsh, it would mean an end of the plamtiff’s case {ibid, 

p 253, ll 43-44 and p 256, ll 8-9), just as he says, on the other hand, tliat 

if it appeared that the Kumar was absolutely ilhterate, except that he could 
achieie his signature in Enghsh and m Bengali m certam forms, it would 
be an end of the cross-examination (ibid, p 256, ll 9-11 and p 260, ll. 28-30) 


AVOIDANCE OF MEMORY IN CR0SS-EX.AMINAT10N 

Mr Chandhnn was indignant because the learned judge ventured to 
suggest that counsel had stuffiously tned to avoid the memory in his cross- 
cxummation of the plamtiff, but one cannot help feeling that the indignation 
was onlv a cover to conceal what he must have known was nothmg but the 
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barest tmth The cxitiasm, he protested, was as unjust as it nas unfannded, 
but cunously enough, while he was so emphatic in denring the charge, his 
arguments before ns onir sought to find an explanation for it Quite eailr 
m his opemng, m fact, he thought it right to remind ns of the difficnit 
position which counsel ctoss-exainiiung the plaintiff found himself in in this 
case by reason of its pecuhar facts On the one hand, it was said, the 
Eumar’s was a short and unerentfnl hfe, singularly lacking in a rich back' 
ground of incidents and materials, while on the other, it was pomted out, 
the pl aintiff came mto the box after long years of close and intimate assoaatioQ 
with the members of the family, having all the time been surrounded bv a 
multitude of did servants and dependants, and pubhcly exhibited and inter- 
viewed by all and sundrv as the second Tlumar, the centre in fact of a 
ceaseless propaganda, thus opening np to him diverse channels of information 
regarding the facts and events of the Enmar's life, and affording also 
abundant tune and (^poitimities for immacnlate tutoring 

It was mevitable m these circumstances, counsel complained, that the 
plaintiff had to be cross-exammed only on snch things as he was not likely 
to antiapate, thmgs which tutoring could not reach, guotmg the famous 
dictum of I,ord Chief Justice Cockbum that in snch cases the ignmance of 
yesterday very often became the knowledge of to-day 


Whether this was or was not a vahd excuse, it wras certainlv an admission 
that the plaiubfi was not questioned about manv matters wbni might other- 
wise have afforded a good and valuable test of memory, and this is preciselv 
what the learned judge had the temenfy to point out I do not pretend to 
know much about the art of cross-examination, and have no right to pit m\ 
little or no e^men^ lu this Ime against the acknowledged anflioiitv of 
learned co^el for the defendants, but it does seem to me to be curious, 

^ supposed 

1 Sho uld be deemed a ground for withholdmg cross- 

extm^boii. l^n^y extraordinary appears it to be, speaking agam with 
Am deference, that counsel should want it to be understood 5 iSrad of 

statements on pomts as to 
which he had not specificaUv questioned the plamtiff (Vol 4 * jye n I-’ 

iff K / ^ coLider k^thf aitlJor^ty' 

said that this itsel/^s a' tnmed round and 

jnstaft ftie pM X the learned judge in order to 

under the wSg S 

of false evidence afterwarile ami a plaintiff himself to call a mass 

own levirtorgi^r^"'“®i^l^6“^^= Kumar down to his 
presented by the plai^hffr^jier^te^ 


DEFEKCE PICTURE OF THE REAL KTOrAE. 


As nsual, it is Mr 
learned judge’s attack 


Chandhnn’s 
on him that 


attack on ftie learned judge, and not the 
turns out to be unfounded Taking the 
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jnestion of education and literacy alone, one is tempted to asic wlicthcr tlic 
“well-edncated, well-polished young Bengalee anatocrat" put to S D Gliosal 
iras a mad phantasy of the learned judge, or the array of English terms 
so pompously paraded in the course of the plamtifi’s cro5s-e\amination a 
Etm^ul emanation from the same source One asks, again, uho nas respon- 
sible for that amazing document {Ex 468, Vol III, pp 219-275), so Mvidly 
described by the learned judge {Vol 18, pp 257-258) and so apllj referred 
to by him as a “lesson-book" of Pham Bhusan Banerjec {tbtd, p 32, ll S-IO 
and p 162, II 72-74), — a storehouse of the supposed details of the Kumar’s 
life, from which the witness (D W 92) was expected to build up a refined 
English-knowing and Enghsh-speaking nobleman, as famihar with English 
dishes as he was fond of Bnghsh sports and Bnghsh societ; 


A “WEI/I/-BDUCATED, WEI/E-POEBHBD ASISTOCRAT" 

Mr Chandhun tried no doubt to make out before ns that in putting his 
case of a “well-educated, well-polished aristocrat" to S E Ghosal, he did 
not mean what he said, but while nobody suggests tliat he was ascribing 
book-learmng and culture to the Kumar by these words, one finds it difficult 
to agree that the phrase he used had reference only to manners, and not to 
education atj all Qmte inconsistently, though quite inaccurately, counsel 
went on to accuse the learned judge of having shut his eyes to the fact that 
witness’ answer to the quesbon was "yes”, as if he meant thereby to 
subscribe to the Kumar’s descnpbon as a “well-educated" Bengalee, ubateier 
that expression might connote In point of fact it will be seen the nitness 
refused to do so, shcking to what he had already said, touching only the 
Kumar’s manners 

“When I first met the Kumar of Bbowal, I found him in manners and 
conversabon just hke a man of his position and status" {Vol 4, p 3, 
ll 13-14) 

Then followed the quesbon, paraphrasing the answer, but quietly introducing 
the words "well-educated” into it 

"Q— That IS, you found him to be a well-edncated, well-pohshed young 
Bengalee aristocrat?’’ 

But the witness was too wary to walk into the trap 

"A — I had only an ordinary conversabon with him and I found him 
quite gentlemanly in speech and manners" (ibid, ll 75-78) 

One can understand this attempt of learned counsel to saie his cross- 
exainmabon of the plambfi by tomng down his fancied image of the second 
Kumar, as it is possible also to appreciate the desperate efforts which, as 
the learned judge pomts out (Fol 18, p 125, 11 30-31), the defendants 
afterwards made to prove a bare literacy and a bare ability to speak Bnghsh, 
though, it may be added, not without a struggle at bmcs to keep alive a 
pale shadow of the Kumar of Mr Chaudhun’s earlier \ersion But all this 
only lends weight and substance to the comments of the learned judge 
against winch counsel so vehemently protested 

hooking at the matter from another point of new, it seems to me that 
the standard which the plambff set of himself qua tlie second Kumar in the 
witness-box is, on the defendants’ own case, a refutabon of the picture as 
conjured up by Mr Cbandhun If there was any truth in that picture, is it 
at nil likely that those who were out to pass off a counterfeit imitabon 
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should have produced such a hopeless caricature? Adimttedlyj the plaintiff 
had about lutn persons, the sister and other relations and associates, who 
must have known all about the second Knmar and his educahonal and other 
attainments, and if the standard set up by Mr Chaudhun was at all correct, 
it 18 hard to believe that these persons would not or could not have tmnmed 
up their protege at least to a near approximation to that level, so as to avert 
the disaster of a certain crash in cross- examin ation According to Mr 
Chaudhun, to put it in his own picturesque phraseology, there was the 
evolution of the plaintiff from the chilis of a naked sadhn to the full-grown 
butterfly of a Kumar, and yet, supposing he is nght, all this labonous 
process ended m prodncmg a butterfly without its wings ' 


KUMAR’S I/ITERACY AND BDUCATION 

Mr Chaudhun suggested at one stage that the plaintiff’s propounders 
had deliberately avoided teadiing him how to wnte lest he might in the 
process of learning develop charactensbcs of his own which would betray 
him at once, but apart from the fact that this would not explam why he 
could not still have been tan^t how to read to the supposed stands^ of 
the second Kumar, learned counsel apparently foigot that there should have 
been in that case no occasion for a change m the plamtifl's case all his 
witnesses, those who had come before him and those who came after, should 
equally have known the precise calibre of the second Kumar which they 
were expected to speak to With all respect to Mr Chaudhun, he seems to 
my mmd to have taken up an absurd position the plamtifi had been fully 
coached and tutored, — ^that is the excuse which counsel gave for not qnestionmg 
him on many points, and still m the matter of reading and wntmg, he had 
been left untouched, in order that at the very first touch of the cross-exammer 
he might stand exposed in all his bareness, the ilhterate Fnnjabee peasant 
he wasl 


NO CHANGE OF CASE ON PLAINTIFF’S SIDE 

Tlie fact IS that Mr Chaudhun had pitched his own cross-exammstion 
so high that he himself left the plaintiff wholly untouched, and I have not 
the slightest doubt, as the learned judge points out {Vol 18, p 266. ll 4-S), 
that so far as the plaintiff’s advisers are concerned, they put him mto the 
box exactly as he was m 1921 As for a change of case, this was on the 
defendants’ side, and not on that of the plamtifl, and it is utterly misleadmg 
to suggest that any of his earlier witnesses had com eyed an idea of flie 
second Kumar's literacy or education so widelj at vansnce with the picture 
he gave of himself durmg his exammation as to have necessitated the calhng 
of false evidence later on to support his own A reference to the evidence of 
some of these witnesses should be a sufficient answer 

Kamal Kammi Devi (in ^ross-exammation) Vol I, p 49S, ll 7-15, 

Sndliangshu Bala Devi (in cross-examination) Vol 2 i> 237 ll 25-26 
and p 247, 11 1-2. ' 

Tara Frosad Chowdlmry (m examinahon-in-chief) Vol 2 p 326 ll 1-6 
(m cross-examination) p 343, ll 5-IS, 

Nnndo Lall Gum (in cross-examination) Vol 3, p 221, ll 31-33, 

Bepin Behary Chakravarty, P W I (m cross-examinatiou) Vol 4, p 29, 
ll 30-33 and p 31. ll 12-13, ' ^ 
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Surendra Mohan Adhikan, PW 2 (in ezanunation-inKduef) Vol 4 
p 33, tt 22-25 (in cross-examination) p 35, ll S-I3, ' 

Hansh Chandra Nandi, F W 3 (m cross-examinaticai) Vol 4 p 41 
ll 3-23, 

Radhika Mohan Goswami, P W 4 (m examination-in-chief) Vol 4 
p 4S, ll 10-13 {in cross-exanunation) p SI, ll 6-28 and p 52, ll 7-11, 

Snresh Chandra Mnkherjee, PW 6 (in examination-m-chief) Vol 4, 

p 55, ll 24-29 (in cross-ezanunation) p 62, ll 36-39, p 63, U 4,8 and 

ll 19-23, and p 64, ll 7-8, 

Ganga Charan Banerjee, PW 8 (m examination-m-iduef) Vol 4, p 79, 
ll 12-14 (in cross-ezauunation) p 82. It 35-37 and p 83, ll 7-8, 

Jitendra Behary Mnkherjee, P W 9 (m examination-in-chief) Vol 4, 

P 87, 1123-30, p 88, ll lO-II (m cross-examination) p 90, ll 38-41 and 
p 91, ll 3-8 

The definite case which the plamtifi made, and from which there was 
no deviabon m the evidence either of his earlier or of his later witnesses, 
was that the second Knmar had jnst learnt enongh to be able to spell oat 
his Bengah and English signatures by his own unaided efiori (Vol 4, p 95, 
ll 10-12 and p 149, ll 21-32), and that thereafter, as he said, assuming he 
was the second Eurnar, he gradually forgot all the learning he had acquired 
except that he retained his capaxuty for malcmg his English and Bengali 
signatures mechanically (ibid, p ISO, II 7-8, p 168, ll 20-26, p 169, ll 1-16, 
p 172, ll 21,34 and p 173, ll 3-33, and Vol 18, p 280, II 13-17) 


VARYING VERSIONS OP DEFENDANTS 

As far as the defendants are concerned, their case is represented at one 
end by the "well-educated, well-pohshed young Bengalee aristocrat” put to 
S D Ghosal (Vol 4, p 3, ll 15-16), and at the other by the "tea goden gan” 
of D W 433, R C Sen, bemg edl the effort m “broken English" which, 
according to witness, the second Kumar showed himself capable of, to say 
"tea garden gone”, in speaking to an Englishman m his presence at the 
Vicen^’s Cup races m 1905 (Vol 17, p 372, U 33-34 and p 373, ll 7-12) 
In between, besides D W 92, Pham Bhusan Itenerjee with his "lesson-book”, 
was Bibhabah Devi herself to hear the second Kumar talking Enghsh "at 
many places” (Vol 12, p 209, ll 28-29), and even talkmg "fluently” with the 
"Sahib doctor” to explam his disease (>bid, p 290, ll 4-6), and there was also 
of course her redoubtable brother to say that he had heard him speak 
Engh^ not only with Mr Meyer and Mrs Meyer, Mr Wharton and Mr Heard, 
and some of the "firmgi” (Eurasian) employees, but evdn "m every day 
conversation with us”, nsmg, however, on sncdi occasions only “some words 
of English” (Vol 16, p 425, II 7-11) the Kumar, accordmg to this witness, 

would talk ^glish “as an educated man would", but not, he was willmg 

to add, “as a highly educated man” (tbid, p 538, II 3-4), — a rather feeble 
effort to tone down Mr Chaudhun’s "well-educated Bengalee" to the level 
counsel would like to postulate I 

Satyendra pretended to be even familiar with the Enghsh handwriting 

of the second Kumar (ibid, p 425, ll 12-13), and shown a promissory note 

executed by the latter on the 1st Apnl, 1905, for a loan of Rs 10,000/-, whidi 
the defendants had mlled for from the High Court (JBx Z{199), Vol I, p 195, 
and Photo Album, Vol II, p 39), he had not only no difficulty m identifying 

t 



424 


BHOWAL CASE 


the signature on it, but also said that the nords "Ten Ihonsand’’ bdow tte 
signature were in the Kumar’s handwriting [Vol 16, p 42S, U 15-16), written 
as an educated man would write”, as he afterwards added in cross-esanuna- 
tion (ibid, p 438, M 6-9) Whether, however, they were actually written by 
the Kumar or not, the writing itself shows, as will appear from the facsimile 
m the photo album, that the writer could not spell the word ‘ thousand 
obviously he did not know the letter “u”, and achieved what looks like 
a “w” m trying to write it, and was probably going to add another "u”, 
when somebody must haie stopped him This certainli does not look like 
the writing of an "educated man”, but if anytlnng, only confirms the Kumar’s 
mabihty to spell even simple English words, furmslimg incidentally one 
more illustration of the fact that eiery document tliat happens to get on the 
record helps the plaintiff’s case 


I consider that the patent fact which was admitted by Mr Chaudhun 
himself that the plamtiff had not been taught either the Enghsh or the 
Bengah alphabet is enough to give a death-blow to the story that the 
second Kumar was "educated”, even if he could not be regarded as "well- 
educated” 


FORGED BENGAI/I LETTERS PRODUCED BY DEFENDANTS 

If the second Kumar was really hterate and knew how to write, it is 
surprising that esceptmg a few signatures, onlj one in Bengah and the 
rest in English, the defendants were unable to produce a smgle scrap of 
writing in his hand from the papers and records at the Rajbari or other 
likely places, leaving aside no doubt a batch of 9 letters supposed to have 
been written by him, 8 to his wife Bibhabah Deii and I to her sister Frovabati 
(Ea. Z(I42) senes and Z{143), Vol I, pp 90-97 and 99, photo pimts in photo 
album, Vol 1, pp 34-42!), which have been fully dealt with by the learned 
judge and nghtly held by him to be forgenes (Vol IS, pp 292-297) Cunously 
enough, the defendants had filed these Bengali letters in court in a sealed 
coier, not to be opened until the examination-in-chief of the plaintiff was over 
(Ordci No 203, dated 19-1-32, Vol 1, p 16), a proceeding for which Mr 
Cliaudhuri was unable to offer any explanation, except to say that the object 
wms to preient the plaintiff from obtaining specimens of the signature to 
sene as models from which he might learn to copj Counsel forgot that 
the plaintiff could not take photographs or make copies of the documents 
without notice and without the order of the court He forgot also tliat if the 
plaintiff might procure models for his English signature before December 
1926 when he submitted lus memorial to the Board cf Revenue which cnm-ninftl 
as nianj as 18 such signatures, it is only reasonable to suppose that he 
could obtain Bengali models as wd], independently of the specimens 
which the defendants filed in court only m 1932 Then, again, he overlooked 
that none of these letters contained full signatures of the second Kumar, 
and tliat as such they would be useless as models 

Speaking of these Bengali letters, which, as I have said, the learned 
judge finds to be spiinons, I might perhaps draw attention to the fact that in 
nil of them the la/nlo, or the right to left horizontal stroke indicating the 
addition of "la", in the last compound letter "ndia" of the word "Ramendra", 
iinifoniily ends in a characteristic hook, which visibly distinguishes the 
signatures therein from the easy curye of the la/ala in the admitted signature 
of the second Kumar in Es? 2 (Photo Album, Vol I, p l) 
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The mme one looks into the facts and circnnistances of the case, the 
more is one convinced, on the one hand, of the correctness of the view taken 
iy £he learned jndge regarding the cross-cxammataon of the plainbfi, and on 
the other, of the fntihty of Mr Chandhnnfs cnticisnis of it I,earned coniisel 
himself made an' important admission, which seems to me m fact to go a 
long way m establishing the plamtiE ■ ^it is that in cross-eimmining him, he 
had purposely avoided putting him qnesbons on matters on which he was 
likely to have been tutored or to have acquired knowledge from adventitious 
sources The answers, therefore, which the'plamtifi gave 16 such questions 
as might be considered to have been a legitimate test of memory have an 
unquestioned and unquestionable signidcance of their own, and as the learned 
judge pomts out, the plaintiff hardly failed cm any of these Truly enough, 
as Lord Chief Justice Cockbum observed, the ignorance displayed by tiie 
claimant m such cases matters more than the knowledge which he may 
exhibit, but I am certainly not prepared to say that the plamtiff here 
betrayed any such fated ignorance, whether on matters which touched teal 
memory {Vol IS, pf 27S-Z7S), or on topics of .general interest (tbid, pp 260- 
ZIS), makmg due allowance of course ifor possible lapse of memory, the 
Ignorance' of terms as distinguished from things being obviously of no 
consequence 


JUDGB’S CONCLUSIONS ACCEPTED 

Each of these questions, mclnding those of hteracy (tbid, pp 27B-297) 
and handwntmg (tbtd, pp 297-304), has been separately and fuUy dealt with 
by the learned judge, and though Mr Chaudhnn has canvassed them' over 
agam m his own way as hard and m as elaborate detail as he could, I for 
one, sittmg here m a court of appeal, cannot persuade myself to hold that 
either the learned judge’s appreciation of the evidence or any of his findmgs 
thereon has been shown to be so perverse, arbitrary or clearly wrong that it 
should be set aside I deem it right, on the other hand, to say, on an in- 
dependent examination of the evidence, giving to Mr Chandhun’s arguments 
every consideration that is due, that I have come to the same conclusions as 
the learned judge on all the matenal pomts m cimtroversy 


IS THE PLAINXEFE A BENGALEE? 

On the question as to whether the plamtiff is a Bengalee or not, which 
'the learned judge considers as a separate topic towards the end of his 
judgment {Vol 18, pp 414-422), I fully agree with him that the cross- 
examination on this point -was mostly a play on words designed to confuse 
and confound rather than to ehat facts showmg true knowledge or the want 
of it, and I find it unnecessary to say more than that I unhesitatmgly accept 
his conclusions The ontstandmg fact remains that the' plamtifi gave his 
evidence m Bengah, Bhowah Bengali as it was, in the pres'ence of a Bengalee 
judge, and with a Bengalee counsel pitted against him jvho 'was only too 
alert to have forgiven a smgle lapse on the part of &e 'witness 

Takmg the cross-examination as a whole, it is my definite opinion that 
the plamtifi stood his ground remarkably well, estabhshmg his mental 
identity as completely as no impostor could ever hope to do, certainly as none 
in recorded legal annals had ever done before 



426 


, BHOWAL CASE 


HNAL CONCMJSION ON BSDE OP IDBNTITY 

In the result, theie ts in my consideied judgment no possible getting 
away jiom the conclusion an ived at by the learned judge that the plaintiff is 
JHamendra Narayan Roy, the second son of the late Raja Rajendra Narayan 
Roy of lihowal (Pol 18, p 427. U 12-13) 

This, then, disposes at the two main issues of fact m the case, namdy. 
issues 4 and 5, on both of whidi, therefore, the decision mnst be m favonr 
the plainhfE and the judgment of the court below fully upheld 


DEFENCE CASE OF PLAINTIFF BEINO A PUNJABEE 

Ansing out of and in connection with the question of identity, there was 
the specific case which, as already stated, was made by the defendants at 
the trial, if not in their pleadings, to the effect that the plaintiff was a man 
named Mai Singh of Aujla, a village in the district of Lahore in the Punjab, 
who afterwards came to adopt the name of Sunder Das on his imtiation as 
a sannyast 

The defendants were not of course called upon to make any definite case 
in this behalf, but they chose to make one, as they were certainly entitled 
to do, and if thej succeeded m proiing it, they would no doubt have demo- 
hshed the plaintiff’s claim almost as effectively as by proof of the second 
Enmar's death and cremation at Darjeehng For if the plaintifi was Mai Singh 
of Aujla alias Sunder Das, he was not and could not be Eumar Ramendra 
Narayan Roy of Bhowal, though the converse of the proposition did not hold, 
for the plaintiff might not be this man from the Punjab, and yet might not 
be the Kumar of Bhowal 

Agreeing with the learned judge, I hold that the defendants have signally 
and miserably failed to prove this part of their case If I am not mistaken, 
learned counsel for the appellants himself placed but half-hearted rehance on 
it m the course of his arguments I have had occasion already to make some 
references to the Punjab enquiry, and if I do not propose to discuss it any 
further, it is because the learned judge has dealt with it very fully m his 
judgment (Vol 18, pp 402-414), and it mil serve no useful purpose to repeat 
his reasons and conclusions mth which I find myself m entire accord In 
their attempt to prove tlie supposed real identity of the plamtiff, tiie 
defendants have only convicted themselves of chicanery and fraud of the 
worst description, the details of which have m fact been clearly unravelled 
by the court below In any case, tlie proof of such identity did not purport 
to rest on anj thing more than dubious recogmtion from mere photographs 


QUESTION OF LIMITATION 

As m my opinion the defendants mnst fad on the ments, it becomes 
necessarj to consider whether thej can successfullj resist the suit on the 
ground of hmitabon, which was in fact made the subject of a specific issue, 
issue No 2 The learned judge has dealt with the question very bneflj, but 
to my mind quite adequatelj, m the concluding part of his judgment (Fol IS, 
p 428), holding tliat the suit is not barred bj hmitation Mr Chandhun did 
not argue the point in court, but handed m a very fnU note on the subject, 
as he also did on other important topics m the case, no doubt with notice 
to the respondent accompanied by copies of such notes 
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It will be matenal to bear in mind the following dates — 


8th May, 1909 
4th May, 1921 

Srd Jime, 1921 

30th Maieh, 1927 


Supposed death of the second, Kumar 

Declaration of identity by the plamhd as the 
second Knmar, , 

Inndsay’s notice dedaxing the plaintifi to be an 
impostor 

Resolution of the Board of Revenue rejecting 
the plaintiff’s memorial for setting aside the 
impostor notice 


24fh April, 1930 Date of institution of the present smt 

It may be stated at once that the question of limitation will have to be 
decided on the allegations m the plamt The plamtiff will, therefore, have 
to be assumed as the second Kumar 


AMENDMENT OF PDAINT 

The smt as originally framed was one for a declarahon that the plainfafE 
IS the second Knmar and for a permanent, mjnnchon on defendant No 1, 
Bibhabati Devi, to restram her from interfenng with the plaintiff’s possession 
of an 'one-third share of the Bhowal Raj Estate By a pehhon filed on the 
19th February, 1931 {Vol I, pp 248-249), pie plaint was sought to be 
amended by adding a prayer for confirmation of possession, and alternatively, 
m the event of the plaintifi bemg found not to have been m possession, for 
recovery of possession The plaint already contained a statement that the 
plambfi was m possession of an one-tiiird share of the estate by realisation 
of rent from tenants, and the amendment did not, therefore, mtroduce a new 
case By order No W dated the ISth Apnl, )931, the then learned subordinate 
judge (not, the judge who afterwards heard the suit) allowed the amenidment 
(tbid, pp 9-11) ^e amendments have for the sake of convemence been 
pnnted in red ink m the paper-book (tbtd, pp 119-120 and 124-125) ' 

On these facts, the first pomt made 1^ the appellants is that apart fnmi 
the alternative prayer for recovery of possession introduced by the amend- 
ment, as contained in clause [ka 1) of paragraph 13 of the plamt, the suit is 
a smt for declaration of identity and title and of actual present possession, and 
that such a smt is governed by article 120 of schedule I of the Indian Dizuita- 
tion Act, which provides a limitation of six years for all smts not specially 
provided for elsewhere, time to run from when the right to sue accrues 
The right to sue here, it is said, accrued on the demal of the plamtifi’s 
identity by the defendant No 1, that is to say, on the issue of I/indsay’s' 
impostor notice of the 3rd June, 1921, this notice bemg alleged m paragraph 4 
of the plaint to have been pubhshed "as the result of a , conspiracy of 
defendant No 1 with her brother and at thetr mstigaUon" The averment 
m' 'paragraph 12 of the plamt that the cause of action arose from the 30th 
Ma^, 1927, the date of rejection of the plamtifi’s memorial^ by the Board 
of Revenue, and that it has continuously arisen after that, is Challenged as' 
wrong m law , ’ 

' ,SI7IT GOVERNED BY ART 144 

In my opinion, there is no substance m the appellants’ contention, and 
that for/ the followmg reasons — 

' (t) For purposes of limitation it will not do to refer to the plamt as 

origmally/ framed, but the plamt as amended will have to be 
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looked to The prayer for possession cannot be put aside as an 
nnnecessary prayer on the ground that there is no allegation in 
the plaint that if the conrt granted the declaration of identity 
asked for, the defendant No 1 would still resist the plaintiff in 
recovering, or continuing in, possession The whole basis of the 
plaint IS that the 'defendant No 1 was wrongly interfering with 
the plaintifi’s possession and otherwise denying his light to it, 
although she knew him to be her husband 

(tt) The suit was not merely one for declaration of identity, even as 
originally framed, but also asked for a permanent m]unction 
On the allegations in the plaint, this was a confanuing cause of 
action 

(lit) It should be further noted that the plaintiff made the definite case 
that he uas in possession by realisation of rent from tenants 

It is nest urged that the addition of the alternative prayei for possession 
did not take the suit out of article 120 This argument is again based on 
tlie view that the only allegation against defendant No 1 is tliat she claimed 
to hold the estate as a Hmdn widow this assumes that if the plaintiff 
was able to prove that he was the Kumar, it would give him all the rehef 
that he needed As already pomted out, this is an entire misreading of the 
plaint The fact tliat defendant No 1 raised a plea of adverse possession in 
her written statement itself shows that tlie prayer for possession was not 
at all an nnnecessary one 


I hold that article 120 has no apphcation to the case, but that it is 
governed by article 144 

On this the defendants’ case is that the possession of Bibhabati became 
adverse to the plaintiff from May 9, 1909 This is sought to be supported 
on the ingenious plea that a Hindu widow takes as an heir to her husband, 
and that there can, therefore, be no question of defendant No 1 purporting 
to have represented the plaintiff, while holdmg the estate from after his 
supposed death, as held by tlie learned judge A widow’s estate, it is said, 
cannot co-exist with a livmg husband the moment, therefore, she assumes 
possession as a widow and an heir, there is an effective ouster of the person 
whose wudow and Iiur she claims to be This is all casuistry On her own 
case, the defendant No 1 was claiming title and possession through or under 
her husband ex hypothesi there was no intention to exclude the husband, 
if >y“™ed out that he was not dead In my opimon, tlie possession of a 
Hindu widou- cannot be adverse to the husband, any more than to the 

orr nghro^This^^^^^^^ ^ 

llie defendants cite the authonty of an Amencan case Pearce v French, 

men^Va h ® of tlie proposition that 

? possession under an honest mistake that he is 
, entitled to the property and uithout any desire of depnvmg the real owner 
time iie«rtheless runs and extinguishes the title of foe rfal oun“ 
cxpirj. of the statutory period It is not necessary to hold tha^ LsLion 
under a mistaken belief ma, not amount to dispossessiL “r foe 
eje of law foe leij act of possession, though under an honest 
mistake, ™“5 IJO an assertion of title bv foe possessor and foe denial of the 
title of all othere, and as has been pointed out by foe Tudiaal Committee 
in Sccrclary^of Stale fo, India ^ Dcbendia Lai JCJiaii (1933 ) Th bw a 78 
It IS sufficient that foe possession be overt and wifooui S att^ipl at cJ®: 
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cealment and need not be brought home to the knowledge of the ngbtful 
owner All the same, the prmciple contended for by the defendants, while 
it may hold good as between the true owner and a stranger, cannot, m my 
opmion, apply as between the true owner and a person who admittedly 
claims to hold as an heir of the tme owner under a mistaken behef that 
the tme owner is dead 

It IS not necessary to pursue the matter further I hold that the learned 
judge was right m>the mew he took on the question of limitahon 

CONCLUSION 

I haye now completed my review of the base I cannot say I have 
touched upon all pomts, nor that I have dealt with all pomts wnth equal 
fulness, but I beheve I have said enough to show why I concur with the 
learned tnal judge m his fifidings on the broad facts of the case, upon 
which, and not upon tnviahties, must the decision ultimately depend 

It has been no easy task for the learned judge to disentangle these 
broad facts from the nnparallelled mass of details with which the mam 
stream of narrative was choked at every step, and as I have said before, 
he has considerably hghtened the burden of the appellate court by Uie 
manner m which he has accomphshed that task I have read and re-read 
his judgment several times over, and it is no small tribute to the care, 
thoroughness and vigilant attention he brought to the consideration of the 
case that I -was nnable to trace a single error of fact in his statements even 
on questions of small detail, barring a few’ obvious shps When I think of 
the time I have taken m preparmg my judgment, I cannot but be filled 
with admiration for the learned judge who was able to produce his m less 
than half that tune, and be it remembered, was able to do so -without the 
exceptional facihties of the printed record which were available to this 
court It IS needless for me to remark once agam on bis appreciation of 
the evidence m the case which I have had occasion to refer to several 
times before it is enough to state that it has been so fan and full that 
sitting m appeal I should not fed. justified at all m mteifenng with his 
findings -on questions of fact It may be that every appeal from a judge 
trymg a case -without a jury may be regarded m one sense as a re-tnal, but 
where there is nothing to show that the tnal court misdirected itself on any 
poml^ it IS not the function of the appellate court to come to a contrary 
decision As I have already shown, in my opmion the judgment of the 
learned judge does not show any misdirection 

Before lea-vmg the case, I should like to express my acknowledgments to 
learned counsd on both sides for the ungrudging and valuable assistance 
they gave to the court, not only by their full end copious arguments, but 
by the still fuller notes and references they supphed 

I must say a word also in commendation of the staff of this court for 
their excellent work m the difficult matter of Ihe preparation of the pnnted 
record, which they completed m a httle over twel-ve months* time The 
number of errors or omissions noticed m the paper-books during the hearing 
was almost neghgible 

The execution of the prmts m the Photo Albums has been of a particularly 
high standard ' 

I desire also to acknowledge the assistance I derived from the stenographers 
of this court who h^ped m typmg out my judgment to my dictation, among 
whom Ifc Haradhon Mnkherjee and Mr Fanikar deserve special mention > 
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BISWAS, J ’S SUPPI/SMBNTARY STATEMBNT 
27th Angost, 1940 

BISWAS, J — It remains now to refer to a matter affecting the dehvet; 
of ]ndgment in this appeal The appeal, as I stated before, had been heard 
by a Bench of three judges which the Onef Justice had specially constituted 
for the purpose, 'though under the rules of this court a Dmsion Bench of 
two judges would have been fully competent to deal with it It so happens 
that under circumstances not anticipated at the time this special Bench was 
apx>ointed, judgment has had to be pronounced now with two only out 
of the three judges who had heaid the appeal present in court The facts 
are these — 

The hearing commenced before us three on the 14tli November, 1938, and 
continued practically without a break ie die tti diem till the 14th August, 
1939, a period of full nine months, representing a total of 164 sittmga of the 
court After the hearmg was over, there were barely 13 working days left 
before the court dispersed for the Long Vacation on the 31st August, 1939 
The senior member of the Bench, Costello, J , then left for England , having 
taken a fortnight's leave in continuation of the vacation On the re-openmg 
of the court on the 16th November followmg, he was accordingly absent 
While in England, he afterwards extended his leave from time to timp, ^ith 
tte result that he has not yet returned, and it is uncertam whether he will 
do so at all before he retires, his retirement being due in normal course 
some tune next year 


COSTEIiLO, J 'S JUDGMENT SENT OUT FROM ENGMND 

In these circumstances, our learned colleague has sent out from 
what IS evidently meant to be his "judgment" in the appeal, which was m 
fact received by the Registrar of this court on the 17th August last As I 
t commencement of dehvery of my own judgment, it will 
be mv duty to read it out in open court m due course, but up to now 
nerther my learned brother, I,odge, J, nor I have seen it, nor h^e ^ 
had any knowledge of its contents 

Before Costello, J , left for England, I placed him m fnU possession of 
the conclusion I had reached in the case as a whole, tentativf^ m“rs“ 
M It was at the time, and equally did my learned brother Dodge' T 
to him the opinion he had formed Our learned semor, l^ver *d not 
indicate to us which way he was inclined or bow he p^sTto &s^e rf 

Tins was unfortunate, as Lodge. T and t 
conclusions On being a^pnsed of^nr^mews as sfat^ on^i dT T 
occupied himself for the next few days maml’v^n our learned leader 

portion of a judgment, coXnmg m mm^or 

bare narratiie of the conflicting reses S the paiSLTn; ^ 

adinnced by their counsel m this court ^ ^ ^ arguments 

Before ^^e finaU 3 * dispersed, however, it inc 
J ’s return \ias delated or he miirht not find ^ Costello, 

that we should both send him our drift mdSLnts^W® 

Mcws jaugments embodying our respective 
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My learned brother I^dge, J was able to complete the wntmg of the 
substantial portion of his jnd^ent before Christmas of 1939, and a copy 
of his draft was mailed to Costello, J in or abont the last week of December 
that year So far as I was concerned, I regret-to state that the preparation 
of my judgment was delayed very much longer than I had anticipated, and 
fiir this I have no apology to offer except the judgment itself It is enongji 
to state that witii all my efforts, I could not get it finally ready before the 
middle of June this year Portions of my judgment, however, as they were 
comjdeted, were despatched to Costello, J from time to tune by air, the 
last two mstalments having been mailed on the 18th and 25th of May, 1940 
This earned Hie judgment np to the end of the Darjeehng Chapter Ko 
further mstalments were sent, as it was understood at the time that there was 
a likelihood of his retnming, if he was able to secure a passage out to India 
This expectation, however, failed to matenalize, nod he accordmgly sent 
out from England about the end of June or Hie beginmng of July the 
"judgment” to whiCh I have already referred 

I beheve, bnt cannot be positive that my learned brother had received 
all the mstalments of my judgment which had been sent to bioi before he 
completed his own I may state that the last mstalment which was mailed 
on the 25th May dealt with Sescue, while the portion despatched just before 
that on the ISth May contained the discussion on the subject of the monung 
cremation, undoubtedly one of the most important topics of the Darjeehng 
chapter It is clear he had not before him my views on Hie question of 
Identity 

Though no final decision was reached at a jomt conference m the sense 
I have mdicated, before Costello, J left for Ifogland, I should perhaps be 
justified m saymg, jndgmg from the indications he had given while here, 
Hiat his views, tentative as they were, were in accord with the conclusions 
I had come to and have smee expressed m my judgment 

The fact that Dodge, J and I have not found it possible to agree 
undoubtedly lends a spec^ importance to the opinion ot Costello, J , as it 
should have for this reason a determmmg efftet on the result of the appeal 
Kot as a matter of ^rm, bnt as a matter of substance, therefore, it is 
essential to consider if that opmion should not have been formed and 
expressed at a final conference with his colleagues 


A FDDD BENCH RDDING 

As Sir Barnes Peacock observed m the Full Bench cases of Mahomed 
Aktl V Asadim-mssa Btbee and Matty Loll Sen Cymal v Deshkar Roy, 
(1867) 9 Weekly Reporter 1, at p 29, it is not a mere teclmical requirement, 
but one founded upon a ^ntiHa-mptiCgl principle essential to the due admimstra- 
tion of justice, that every judidal act which is done by several judges ou^t 
to be completed m the presence of the whole of them In his opuuon, the 
learned Justice went on to say, a final judgment ought not to be 

pronounced by a court consistmg of several judges m a case m whiCh they 
differ, ntiril jyy conference and discussion, they have endeavoured to arrive at an 
nnammous judgment If, after discussion and after dehberately wei^iing 
the arguments of eaCh other, the judges cannot agree, their several judgments 
ought to be delivered m open court m the presence ^ the others 

The head-note of the case as repOTted would seem to suggest as if it 
decided fliat if some of the judges who had heard a case ceased to be judges 



432 


BHOWAL CASE 


of the court before judgment rras prononnced, anj uritten opinions they 
might have left in court before their retirement, whether mtending them 
to be their judgments or not, conld not be treated as judgments in the 
case, but must be regarded as mere minutes or memoranda But as Markby, 
J pomted out in Mussamat PaibaUt v Misssaniat Bhtktin, (1872), 8 BI,B, 98 
(Appendis), referring to the Full Bendi decision, it was a mere accident 
that those judges afterwards left the court before the case was finally disposed 
of, and that circumstance had no bearing on the matter at all, escept that 
it rendered the matter irremediable AVhat uas stated to have been held 
in that case uas, that uhere Uiere are several judges uho had to give their 
opimon in a case, the mere handing m to the Registrar by a judge of his 
own opinion, without there having been any final consideration by all the 
judges as to what their final decision was to be, uas not a judgment As 
the learned judge put it quite clearly, the decision in that case proceeded 
upon this that in order to there being a final judgment of the court, there 
must have been a final meebng and consideration by all the judges who heard 
tlie case as to \ihat their judgment was to be 

It IS this fundamental basis tliat what Costello, J has sent out as his 
"judgment” may be said to be lackmg, and the qnesbon arises, how far this 
might go to affect its validity as a judgment It maj be stated that fliere 
has been no further discussion between him and us by correspondence since 
he left, or smce he received our draft judgments 


QUESTIONABLE VALmiTY OF THE JUDGMENT 

Having given the matter mj best consideration m the light of the Full 
Bench case referred to above, the conclusion I have come to is this if I 
am nght in believing, as I do, that CosteUo, J’s tentabve vieus nere m 
accord uitli those I have expressed, and if it tinns out tiow he has since 
levised his opinions, the absence of an opportnmty by further discussion and 
argument to Iwe influenced his final judgment would indeed be a matter of 
consequence, affecting the final result of the appeal In that case, if I have 
correctly mterpreted the Full Bench ruhng, it would not be a matter to be 
brushed aside as a mere technicality, but be an objecbon striking at the 
t^call rt**^'**'°° ** so-called judgment, or opmion, as I shonU prefer 

^ It out, my learned 

fj ^ Printed record of the appeal, either the 

volume coi^taimng the 

jud^ent of the taal court, and except, as I gather, some notes of his ou-n 
if he had made before leavmg for England, the legal value 

of such a judgment uould seem to be all the more dubious ^ 


KEW RULE 

✓ 

I am not unmindful that witli a new tn , 

thfs''';omt ® pronouncement’TjuayLt! 

of the i’roi racial Government, as reqmred bv sechon 126 epprovnl 
ment in the proiisious of th; J^e“tn”s^“l 



UNCERTAINTY OF FINAL RESULT 


433 


IS to be added as rale 4 to Order X14X, and which came into effect on 
the ISth Angnst last, the date of its publication in the Calcutta Gazette, is 
as follows — 

“A judge of the High Court may pronounce the written judgment or 
opinion of any other judge of the said court signed by him when 
such judge continues to be a judge of such court but is prevented 
by absence or any other reason from pronouncing that judgment or 
opinion m open court ** 

It is not necessary to consider the scope or vahdity of this lule, or 
some of the questions which seem to arise on the face of it whether, for 
instance, it is or is not inconsistent with the provisions m the body of the 
Code, or whether the words “contmues to be a judge of such court” in 
the rule exclude a judge who is on leave, or whether, agam, where the Chief 
Justice constitutes a Division Court for the hearmg of a pmticular appeal in 
exercise of the power conferred by section 108 of the Government of India 
Act, 1915, a power which has been preserved by section 223 of the present 
Government of India Act of 1935, this rule would or would not cure the 
defect in the constitution of such Division Court, if on a proper construcbon 
of the provisions of these Acts or of the Letters Patent, a defect may be 
supposed to anse by reason of the absence from the court of one of the 
judges composing it Suffice it to say that the question here, as I apprehend 
the matter, would not be the technical objection of Costello, J ’s judgment 
bemg pronounced by one of the other judges m his absence, but one of a 
more fundamental character the question, namely, whether or nor m the 
circumstances it would be a vahd "judgment” or “opmion” which could 
form the basis of a "decision” under section 98 of the Ccile of Civil Procedure 
or clause 30 of the Letters Patent, whichever of these piovisions might apply 
Havmg considered the matter carefully, I should say, as at present 
advised, &at the answer to this question should be in the negative The 
opmion of Costello, J should m that event be excluded from consideration, 
and following the precedent of the Full Bench case in 9 Weekly Reporter 1 
referred to above, the present appeal should be disposed of on the basis of 
the opinions of the remaimng members of the Bench 

As such opinions are equally divided, it should perhaps be our duty, 
if clause 36 of the Lettera Patent apphes, to state the pomts upon which 
we differ They are the points covered by issues 4 and 5 of the suit 


28 








I I/ODGB, J ’S JUDGMENT 

DODGE, J —The material facts giving nse to this litigation are briefly 
these 

Ramendra Narayan Roy was the second son of Raja Rajendra Narayan 
Roy of Jaidebpnr m the district of Dacca On the death of Raja Rajendia 
Narayan Roy, Ramendra and his two brothers Ranendra Narayan Roy and 
Rabmdra Narayan Soy succeeded jomtly to the very large estate known as 
the Bhowal Raj Estate At the tune when this story opens all three brothers 
were alive Ramendra Narayan Roy was siifienng from syphilis He visited 
Calcutta dnrmg the cold weather of 1908-09, and apparently during this visit, 
it was arranged' that hard Ritchener, who was the Commandeivin-Cbief in 
India, should visit Jaidebpnr for a shoot 

After Lord Kitchener’s visit, Ramendra Narayan Roy decided to go to 
Darjeelmg for a change He was accompamed by his wife, Bibhabati Devi, 
and her brother Satyendranath Banerjee The party also mcluded Mnknnda 
Gum, Private Secretary of Ramendra Narayan Roy, and Dr Ashutosh Das 
Gupta, the family physician, and a large number of servants The party 
stayed at a house called “Step Aside” whibh had been taken for a period of 
three mouths 

They arrived in Darjeelmg on April the 20th, and shortly after their 
arrival Ramendra Narayan Roy fell ill The exact nature of his illness is 
disputed, but it -was sufficiently serious to mduce Dr Ashutosh Das Gupta 
to call m Dr Calvert, Civil Surgeon of Darjeehng, m consultation Dr Calvert 
came on the mommg of May 6fh At some time on the mght of May 8th, 
1909, Ramendra Narayan Roy was taken for dead, and on the following 
mormng, a body said to be his was taken out m procession and was burned 
to ashes at the Hmdn cremation ground 

The remammg members of the party left Darjeelmg on the tenth of 
May on their return to Jaidebpur 

One day m the cold weather of 1920-1921, the present plamtifl appeared 
on the Bnckland Bund, Dacca, m the guise of a sannyasi, with matted hair 
and ash-besmeared body, and naked save for a loin cloth He remamed on 
the Bnckland Bund for some weeks, staymg out in the open m all kmds of 
'weather, seen and consulted by hundreds ^ people In the month of May, 
1921, on the fourth of the month to be exact, he declared to a gathering of 
relafaves of the Jaidebpur family and viUagers that he was Ramendra Narayan 
Roy who was thought to have died at Darjeelmg m 1909 

PLAINTIFP’S CASE 

The qneshous m issue m this appeal are, whether the plamtifi is mdeed 
Ramendra Narayan Roy, son of Raja Rajendra Narayan Roy of Jaidebpur and 
whether the smt is b^ed by limitation The plamtiff’s case is that his 
brother-m-law Satyendranath Banerjee conspired 'with the Secretary Mnknnda 
Gum and Dr Ashutosh Das Gupta to poison him In furtherance of this 
conspiracy. Dr Ashutosh Das Gupta admmistered some poison to the plamtifi 
on the night of May 7th, 1909 Thereafte all the symptoms of arsemc 
poisoning developed, and the plamtifi collapsed and was taken for dead about 
dusk on Iday the 8th Arrangements were at once made for the cremation 
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and the plaintiff’s body was taken from "Step Aside” at about 9 pm to the 
cremation ground Just as the funeral party reached the cremation ground 
there was a violent storm Eierybody fled, leaving the body still tied to the 
cot on whidi it had been carried Eortunately, four naked sannyasis were 
sheltering in a cave near the cremation ground They had heard the cries of 
•Hanbole’ as the funeral partj were approaching the cremation ground, and 
were surprised at the sudden cessation of the cnes One of them came out 
of the cave to see what bad happened He heard a sound hke a moan or 
groan coming from the cremation ground and went to see what it was 


Then all four sannyasis went to the spot, and found that plamtifl was still 
alive They untied the ropes which bound him, and earned him to their 
cave Then m fear lest the funeral party should return, they decided to leave 
the cave and take shelter in a hut further down the hill They earned the 
still unconscious plaintiff down the hill to another hut These sannyasis 
nursed the plaintifl back to life They remained near Haryeelmg for about 
a fortnight, and tliereafter, accompanied by the plamfafl, continued their 
wandenngs througli the length and breadth of Northern India The 
soon recovered physically, but when he became conscious it was found that 
he had completely lost his memory He had no idea of his identity, his home 
or his COTdition in life In fact he became like a child again 

After wandering for about a year, plaintifi recovered to the extent that 
he was to all outward appearance a normal adult except in one respect all 
memory of events before his cremation and rescue had been comnletelv 
wiped out r 1 


In tins condition he wandered for many years in tlie company of the 
<3^5 he remembered that his home was at Dacca, 
*** that plamtift’s memoiy 

to home and his 
sannyasis and started home for 
"P h« position at 

Bnckland Bund -While at Dacca his memory was completely restored 

bis at first leluctant to reveal 

ins Identity He visited Jaidebpnr and stayed for some days at the house of 

Roy Ji-otirmoyec Devi and other members of the family recosmsed him 

of Ultimately on^fte fourth 

Of May, 1909, plaintiff yielded to their entreaties and admitted liis identity 

Ins Sentn!“'”hlT® J*,that his wife Bibhabati Devi is aware of 

falsely denymg that ptamtiff Vhet husbanr’’" “ 


UBTENDANTS’ CASE 

adopted bi the aboie Anandt KTimnr ® ^ara^an Rov who was 

Rabindra Narayan Rov All four defenl«s“Lre" uTtimSef 
their guardian, the Court of Wards, thourfi one of S n ' 

supported Die plaintiff’s claim and dctioLd 

defendants opposed the plaintiffrlfm’^rd assei^^^d thTj; "’’I!" 

set up by Jyotirraoyec Dcii, daughter of Uie fete Hnl-. n impostor 

and hi other designing persons® « e “te Raya Rajeiidra ^arayan Roy 
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The defendants’ case is that Ratneudra Narayan Bloy was suffering from 
hihary colic when at Darjeehng and that Dr Calvert was called in to treat 
him Dr Calvert wished to give morphia injebtions when the spasms of pain 
came on, but Ramendra Narayan Roy refused to have an mjection because 
of his behef that his mother’s death had been caused by sudi an injection 
On account of his obstmate refusal, kdequate measures to' reheve the ^ain 
could not be taken m tune Ramendra Narayan Roy ultimately consented to 
the mjectiou, it is true, but the pain had been so severe that he collapsed 
and, nlbmately, died just before midnight on the, eighth of IMay It was too 
late to cremate the body that night, and accordmgly, the body was taken out 
m procession on the following mormng and burned to ashes after the usual 
ceremonies had been observed The further case for the defendants is that 
the plamtiff is a Punjabee who was unable to speak Bengali when he first 
appeared at Jaidebpur in the year 1921 , and they have attempted to prove that 
his, Teal name is Mai Smgh of Aujla m the Punjab A more detailed state- 
ment of the case for the parbes will be given as the evidence regardmg each 
group of madents is discussed 

The smt was filed in the court of the Subordinate Judge at Dacca Mr 
Panna Dal Basu was specially selected to hear the smt During the hearing 
Mr Panna Lai Basu was promoted to the rank of District Judge and appomted 
to be Addibonal Disbict Judge of Dacca The smt was accordingly transferred 
to the file of the Addibonal District Judge and the hearing contmued before 
Mr Pknna Lai Basu as before This transfer enplains the re-numbenng of 
the documentary exhibits in the case 

The learned bial judge m a detailed and carefully written judgment 
came to the conclusion that the plaintiff’s claim was true and decreed the 
suit with costs Against ,that judgment and decree, thiee of the defendants 
have appealed The appellants are — ' 

' Bibhabab Devi, sen-disant widow of Ramendra Narayan Roy, 

Ram Narayan Roy, adopted son of the late Rabmdra Narayan Roy, and 
Ananda Kumari Devi, widow of the late Rabmdra Narayan Roy 
The remaining defendant, Safajubala Devi, widow of the late Ranendra 
Narayan Roy, has been made a pro-forma respondent m the appeal 


LIMITATION 

As stated above, the second quesbon m issue in this appeal is the 
quesbon of hmitabon In view of my findmgs on the quesbon of idenbty, 
it is not necessary for me to deal at length with the quesbon of hmitabon 
Suffice it to say that, in my opmton, a Hindu woman in possession of 
property of her husband in the honest behef that her husband is dead and 
that her possession is that of a Hindu widow, must be regarded as in possession 
on behalf of her husband, if that husband is in fact ahve In this view, 
if plambff IS indeed Ramendra Narayan Rcy he must be regard^ as having 
been m possession of his share nnbl his idenbty was demed The smt was 
insbtuted with 12 years of that denial, and flierefore,' m my opmion, was 
not barred by hmitabon , 


ATMOSPHBRB AT DACCA DURING TRIAL 

In openmg the appeal before us, Mr Chaudhun, ^ counsel for the 
appellants, asserted that dunng the tnal m' the lower court, the piecincts of 
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the court were crowded daily with a mob of enthusiastic supporters of the 
plaintiff who made no attempt to hide their approval or disapproval of eatdi 
piece of eyidence as it was given hostile demonstrations against counsel 
for the defence and the defence witnesses were of frequent occurrence neus 
^eets were pnnted daily in the town of Dacca, and these sheets often 
contamed ofiensive lampoons on the supporters of the defendants 

Mr Chatterjee, counsel for the respondents, has not denied the accuracy 
of this description It is clear that such an atmosphere was not condnciie 
to a calm judicial determmation of the issues involved Passions were aroused, 
and feelings ran veiy high Either for this reason, or perhaps because the 
parties were uncertain at the beginnmg, what facts they would challenge and 
what they would admit, every statement made by one party was flatly con- 
tradicted by the o&er, whether the statement was of importance or not 
Evidence was adduced in support of assertion and contradiction without aaj 
consideration of its relevance and importance As a consequence hundreds 
of witnesses were examined whose deposibons cumber the record without 
adding in any way to our knowledge of the material facts 


DIFFICULTIES CREATED BY THE PARTIES 

It IS obvious that if the evidence of recognition or non-recog^itaon given 
by intimate fnends of Ramendra Harayan Roy fculs to carry conviction, Bie 
evidence on the same point given hy tenants who had few opportumties even 
of seeing Ramendra, and no opportnnities of intimate associabon with him 
cannot add anything to our knowledge Yet tenants have been m 

hundreds either to shew that plamtiff is exactly the same m appearance as 
Ramendra Narayan Roy, or to show that there is no resemblance whatever 
This accumulation of unnecessary evidence has merely added to our 
m coming to a proper conclusion Another of our difScnlties was also created 
by the parties to the suit It is clear from the documentary evidence produced 
that officers of the Court of Wards, employed m the management of the 
Bhowal estate, attempted to bring pressure to bear on emplovees and tenants 
of the estate to deter them from supporbng the plaintiff and from deposing 
in his favour Attempts were also made to win over those who bad already 
joined tlie plaintiffs party Conduct of this nature ments the severest con- 
demnation, and in view of these facts, it is impossible to attach anv value 

employees of the estate who have deposed 
agamst the plamtiff It is clear that it was to their advantage so to depose 

fmJ «« estate was not justified m dismissing 

fmbtnt^ I supported the plaintiff, nor m 

i unreasonable 

LSd to TPtain ^ ^ ' argument that an employer of labour is morally 

bomd to retain in his service an employee who openly supports a pretends 
against the interests of his own emplovM Nor can^I^nnder- 
stand the argument ttat a tenant who has tlie money' with which to pay tas 

J^Toa™™* to the estate and Aen defLL 

“ entitled to any consideration from 
the latter T^ere can be no possible doubt that agents of the defendants 

on*’h'e?mlf"7 “tterapting to prevent people from deposing 
on behalf of the plaintiff, but it would be a mistake to^asaume that they 
were the only sinners in this respect Witnesses who ventured to depL ot 
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tehalf of the defendants were subjected to insult both inside and outside 
the court Offensive questions were put to them in cross-examination for 
which there was no justification whatever Charges of sodomy, lechery and 
conspuraty to murder were recklessly levelled' at them The inference is 
that there was a dehberate attempt 1^ these means to deter witnesses from 
deposing for the defendants 

In this as m other respects, it seems to me that both parties were guilty 
of serious misconduct Neither party came mto 'court with clean hands In 
this view of the case I am unable to hold that the misconduct of a party 
IS an indication of the falsity of that party’s case The misconduct to which 
I have refmxed has added considerably to our difiicnlhes it does not 
indicate in any way, on which aide truth hes 


TRIAL COURT’S UNSATISFACTORY MODS OF APPROACH 

Before dealing in detail with the evidence about parfacnlar mcidents, 
I desire to make a few observations on the manner in which the lower court 
approached the problem and the reasons why I consider that approach 
unsatisfactory, and in doing so, I think it desirable to indicate generally, 
why I am unable to accept the learned judge’s estimate of the credibihty 
of witnesses One of the outstanding features of this case is the fact that 
Jyohrmoyee Devi has accepted the claimant and has acknowledged bun to be 
her brother Ramendra Since 1921 Jyotumoyee Devi has hved m close 
contact with the plamtifi and has had innumerable opporlumhes of testing 
his claim After hvmg with him for more than a dozen of years she has 
deposed unhesitatingly to the effect that be is indeed her brother Ramendra 
There can be no doubt that this evidence is the strongest evidence m the 
plambff’s favour It is difficult to believe that a sister could possibly live for 
twelve years m the same house with a man who claimed to te her brother 
without findmg out whether his claim was true Mr Oiatterjee for the 
respondents has gone so far as to argue that if , Jyotirmoyee Devi’s evidence 
was honestly given, it was snffiaent to establish beyond doubt the trntii of 
the plamtiff’s claim The learned trial judge was not prepared to accept 
this argument, but he did concede that if Jyotirmoyee Devi was honest, her 
evidence would go a long way to establish plaintiff’s claim In the circum- 
stances, the question whether or not Jyotirmoyee Devi was honest m her 
deposition, 18 bne of the greatest importance 


HONESTY OF JYOTIRMOYEE DEVI 

An appellate court is at an obvious disadvantage compared with a court 
of first mstance,''m attempting to decide whether a witness was deposing 
honestly or not *1110 court of first instance has the advantage of watchmg 
the witness as he or she gives her evidence and observing the manner in 
which the evidence is given It is not possible to note down all the details 
which go to impress the court m favour of the witness or against him An 
appellate court will, therefore, hesitate long before deciding that a particular 
witness who has been beheved by the court of first instance, has not deposed 
honestly 
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As the learned trial judge has believed the evidence of Jjotirmoyee Den, 
It IS ttiPiiTTihpnr on this court as an appellate court carefully to estamine the 
reasons given by the learned judge before rejecting his conclusions 

NO ADEQUATE REASONS FOR ACCEPTING HER EVIDENCE 

The learned judge gave three principal reasons for beheving Jyotirmoyee 
"Devi’s evidence Firstly, he thought that the possibility of a Brahmin ladv 
supporting the claim of an impostor to be her brother nas so remote as to be 
almost incredible, secondly, he thought that there was no opportnnitv for 
"Tyotinnoyee Den and her associates to hatch the conspiracy alleged bj the 
defence, and thirdly, he was impressed with the manner in which she gave 
her evidence I propose to eicamiiie these reasons with some care 

It must be remembered that both parties have put forward stones which 
are strange and unusual, if the plaintifi is indeed Ramendra Narayan Roj, 
it follows that there must have been a conspiracy between his own secretarj, 
his own private physician and his own brother-in-law to murder him , there must 
have been an apparent death and an almost miraculous resurrection, there 
must have an extraordinary’ rescue and an unaccountable loss of memory, 
there must have been a most unusual sham cremafaon on the following 
morning, and finally, there must have been denial Ijy a Brahmin ladj of her 
onn husband Such a sequence of events is undoubtedly sufficiently rare 
to justifv the descnption improbable 

On the other hand, if the plaintiff is an impostor, it follows that Jyotirmovee 
Dev’i and her associates must have conspired to set him up they must have 
undertaken to coach him m the part be was to play, and to persuade the 
world that he was the real Rnniar This too seems improbable in the extreme 

Where one of two parties puts forward a storv vvhidi is outside the ordinary 
course of human experience, and the other part; maintains that things 
happened in a perfectly ordinary normal manner, &e mere improbability of 
the one story mav justify its rejection But, where the alternative to one 
improbabilitj is another equal, or even greater, improbabilitv’, the mere 
strangeness of the story is not sufficient reason for its rejection 

In the present case the learned trial judge dealt first with the evidence 
of recognition In this connection he noted the improbability’ of Jyotirmoyee 
Devi conspiring to set up an impostor, but he failed to compare this improba- 
bility with the iniprobabihty of the plaintiff’s story He faded to notice that 
the alternative was another imnrobabilitv as great, if not greater It is true 
that when the learned judge came to discuss other parts of the evidence he 
noticed the improbability of the plaintiff’s storv. but haying bv then accepted 
the plaintiff’s idenbtv ns established, he was constrained to belieye the storv 
however improbable it seemed 

\s tlie learned judge made no attempt to compare the two stones and 
decide which was the less improbable, the argument that Jvohrmovee Deyi’s 
ev’idencc was worthy of belief because otherwise her conduct was so unusual 
as to be considered improbable is obvionslv fallacious 

The second argument advanced bv the learned judge was that there w’os 
no time in which to hatch out such an elaborate end danng plot This 
argument is based on the assumption that neither Jvohrmovee Devi nor her 
associates could possiblv have thought of this plot until after the plainhff’s 
second visit to Jaidcbpnr commenced This nssumphon is wholly unjustified 
There is nothing in the circumstances of the case to preclude tiie possibility 
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that the plot in its inam outlines had been decided on before even the 
plaintifi set foot in Jaidebpur ' The mere absence of evidence to show that 
•conspirators were plottmg, is no proof that they could not possibly have been 
so engaged When I discuss the evidence on this point, I shall have occasion 
to pomt out tliat there was certainly sufficient opportunity for the conspirators 
to develt^ their plot ' ■ 

The third argument — and ordinarily the most difficult argument for an 
appellate court to reject — ^was that the evidence of Jyohrmoyee Devi impressed 
the learned judge 'as honest evidence But on closer examination, < this 
argiiment ton is found to be unconvincing An appreciable part of Jyotirmojee 
'Devi’s evidence related to the rumours said to be current in Jaidebpur between 
1908 and 1921 to the effect that Ramendra Karayan Roy was alive and wandering 
about in the company of sannyasis, and to steps taken by members of the 
family to verify .these stones Jyotarmoyee Davi described how messengers 
■were sent in many directions to find her brother, and how these messengers 
returned, with definite and convincmg evidence of his survival She added 
that from the information so obtained she was convinced that her brother 
was alive, long before the plaintiff’s appearance in Dacca, and it is obvious 
that if her evidence regarding these searches and the repoits of her agents 
IS true, she must have been absolutely convinced that hei brother was alive 
The learned judge, however, has found definitely that whatever rumours were 
current, they produced no action whatever, and that Jyoti'moyee Devi did 
not really believe that her brother was still ahve, she merely hoped against 
hope . 

Imphat in these two findings of fact is the third findmg that Jyotinnoyee 
Devi was not always truthful and that she was quite capable of giving false 
•evidence if she thought it necessary In other words, the manner in which 
she deposed did not convmce the learned judge that she was invariably truthful 
he drew his conclusions regardmg her veracity not from her manner, but 
from the substance of her evidence We are in as good a position to appreciate 
the substance of her evidence as was the lower court, and we need not start 
with the handicap of a finding based upon her attitude in the witness box, 
•which we could not verify 


DIFFERENTIAI, TREATMENT OF EVIDENCE ON EITHER SIDE 

In this connection, , it is desirable to point out that the learned trial judge 
•did not apply the same standard to both sides m estimating the value of their 
evidence 

In cross-examination of Satyadhenu Ghosal, counsel for the defence put 
the question “That is, you found him to be a well-educated, well-pohshed 
^Onng Bengalee aristocrat ?’’ It is now virtually conceded that this was much 
too high an estimate of the education and culture of Ramendra Naiavan The 
learned judge noted that a number of ■witnesses were examined for the defence 
to support this exaggerated estimate and held rightly that their evidence was 
untrue ito the knowledge of the party producing them 'The learned judge not 
without reason took the mew that this conduct m .deliberately adduang false 
•evidence must raise a doubt as to the veracity of the defence evidence on 
other points 

The learned judge also noticed that the plaintiff himself gave evidence 
which could not possibly be true, c g , to the effect that he could not count, 
•and that witnesses were examined on his behalf to support this untrue state- 
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inpni- In other words, the plainbfE’s party were guilty of a similar offence 
to that committed by the defendants This is merely an illustration It is 
impossible to read the evidench on either side -without coming to the condn- 
sion that each party deliberately adopted a false standaid, in the one case 
too high, in the other too low— and adduced false evidence to proie their 
case and a perusal of the judgment shews that the learned trial judge was 
well aware that this was so 

Proved perjury on the part of some defence wntnesses was held to justify 
suspicion regarding the leraaty of other defence witnesses But similar 
proved perjury on the part of some mtnesses for the plaintiff was regarded 
as an inexphcable phenomenon not only did it fui-msh no justification 
for suspicion regarding the veracity of other witnesses for the plaintiff, it did 
not even affect the credit of the witnesses who committed the perjurj 

This difference in treatment — ^this application of different standards to 
the evidence according as it was given in support of the plaintiff or of the 
defendants — ^is noticeable throughout the judgment, and detiacts considerablj 
from the value of the learned judge’s estimate as to the reliability of the 
\anons witnesses 


ORDER OF treatment 

A problem that presents itself at the very outset, is In what order 
shall we deal with tlie incidents m this case and the evidence relating tO' 
them? 

The learned tnal judge, after setting out in full detail the history of 
the famih and the allegations of the parties, dealt first -with the evidence of 
identification, and noted that almost all the relatives of Ramendra Narajan 
Roy haie accepted the plaintiff Thereafter he considered the evidence of 
identity of physical characteristics, noted that some marks on the plaintiff 
agree with marks known to exist on Ramendra Narayan Roy and held that 
no difference between the two bud been proved which could not be explained 
by the mere passage of time The learned judge next considered the evidence 
of mental identity and last of all, took up the evidence regarding the 
incidents in Darjeeling in the year 1909 

In mj opinion this is not the most satisfactory manner of approaching- 
the problem It is obvious that the value of the evidence regarding lecogni- 
lion depends to a very large extent on the honesty of Jyotirmoyee Devi and 
the members of her family If her acceptance of the plaintiff was honest, 
that fact alone would go a long way to convince the court of the truth of his 
case, if her acceptance was found not to be honest, "that findmg alone would 
justify the court m scrutinising the other evidence of recognition w ith a most 
critical ej e * 

In tins view of the case, the whole conduct of Jyotirmoyee Devi from 
1909 onwards must be e-vamined in order to determine whether her acceptance 
of the plaintiff was honest or not it is not sufficient merely tc note tlie 
improbability of her being dishonest and the manner in which she deposed 
If, of course, there were coniincing evidence coming from independent and 
reliable sources, of a large number of peculiar physical and mental charac- 
teristics of Ramendra Narayan Roy, which agreed (or disagreed) with those 
of tlie plaintiff, it would not be necessary to rely on general evidence of 
recognition But m the present case tlie independent evidence of such 
characteristics is exceedingh meagre and far from conclusive 
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I am, therefore, of opuion that the only satisfactory wav of dealing with 
the different episodes is to take them as far as possible in chronological order, 
and I propose, therefore, to consider first the evidence regarding the illness 
of ,Rameii^a Narayan Say at Darjeeling and the apparent death , next, to 
consider tibe evidence of &e alleged evening cremation and alleged rescue, 
and next, the evidence of the admitted mormng cremation and ttie return of 
the party to Jaidebpnr Thereafter I propose to consider ihe plamhff’s 
evidence as to his conduct during the years between 1909 and 1921 , and the 
conduct of the people at Jaidebpnr during the same period Then I propose 
to consider the evidence dealing with the plamtiff’s appearance at Dacca and 
Jaidebpnr and the conduct of those persons who met him and either recognised 
him or failed to do so Thereafter I propose to deal with evidence of idenbty 
of physical and mental characteristics, and lastly, to consider the evidence 
adduced by the defence to prove that plaintiff is a Pnnjabee 


DARJBEDmG— rL,DNBSS 

The first question for our consideration is, t£erefbre, whet was the illness 
of Ramendra Narayan Roy which caused his apparent death > 

, The plaintiff’s case is that he was not seriously ill at any time 
before May the 8th He alleges that he was given some noxious drug on the 
mght of May the 7th, which produced all the symptoms of acute arsemc 
poisomng arid which resulted in his apparent dea& some time between 
7 and 8 FM on May the 8th 

The defendants, on the other hand, .assert that Ramendra Narayan Roy 
was suffering from biliary cohc from the 6th of May, but that he refused to 
accept the Doctor's advice and have morphia mjections as he was under the 
impression that such injections had caused his mother’s death The pain from 
the bihary colic was so great that Ramendra Narayan collapsed and died at 
about midnight on the 8th of May 

materiadity of cause of death 

At first sight it would seem to be a matter of no importance in the present 
case whether Ramendra died of arsemc poisoning or of biliary cohc But 
though the cause of death does not matter if he did mdeed die, the tune at 
which he was taken for dead has turned out to be a matter of the very 
greatest importance 

It IS conceded that Hmdus m Bengal have a strong prejudice agamst 
keeping the body m the house after death If a person dies dnrmg the night, 
custom requires that the body should be taken out for cremation before 
dawn 

This custom is not stnctly observed m Darjeehng where the cremabon 
ground is situated at some distance down the hillside, and where the necessary 
assistance is not so readily forthcoming late at night as it would be in ihe 
plains But even m Darjeehng it is highly probable that the body of a man 
who had died as early as 7-30 or 8 pm would be taken to the cremabon 
ground that same night 

The plamtiff’s case is that Ramendra Narayan Roy was taken for dead 
shortly after 7 PM and that his body was taken out from "Step Aside” 
that same mght at about 9 pm The defendants on the other hand assert 
that death did not take place nnbi about midmght and that consequently 
the body was not taken to the burning ghat unbl the foEowing mornmg 
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The plaintiff’s case is bound up with the stoij' of an evening cremation 
precession and a rescue by sannyasis during the night Consequently, the 
time at which Ramendra Narayan was taken for dead has assumed the 
greatest importance, and smce there is a certain amount of contemporaneous 
documentary evidence inconsistent with the plaintiff’s case as to the time of 
-death, it became incumbent on the plaintiff to shew that the evidence was 
unreliable For this purpose, the plamtiff has contended that there was a 
conspiracy to murder him, and that the conspirators sent false telegrams in 
order to lull the fears <k relatives and to prevent interference, and then 
procured false certificates and letters containing false statements, in order to 
cover all traces of their crime 

A discussion as to the cause of death is, therefore, necessary to determine 
whether there was in fact a conspiracy to murder ^mendra Karayan Rov, 
and also to determine, if possible, tbe tune at whicb he was taken for dead 

The direct evidence on the subject is almost wholly one-sided The 
only person to give direct evidence on the plaintiff’s side regarding the course 
of the illness prior to the time of apparent death is the plamtiff himself 
Other witnesses have been examined to prove statements made by members 
of the Darjeeling party after their return to Jaidebpur, and medical ivitnesses 
liaie been examined regarding the symptoms exhibited by Ramendra Narayan 
Roi and regarding the medical treatment prescribed for him 

On the other hand, the defendants m addibon to examinmg two of the 
doctors who were admittedly in attendance on the patient, have examined 
a number of members of the honsehold and fnends to prove what were the 
simptoms and what was the time of death 


PLAINTIFF’S OWN ACCOUNT OF HIS ILLNESS 

The plaintiff’s ciidence as to his illness as given in court is as followrs 
"At Darjeeling I was keeping well Then I got ill I got ill 14 or 15 
days after my amial at Darjeeling It commenced by my having 
flatulence at night fclfe ftsi) It was towards the end of the 
night I spoke to Ashu Doctor then about it that night 
In the morning he brought a European Doctor He prescnbed 
a medicine I took it that day Next day also I took it, it did me 
no good Then at night— (when read over, adds, "at 8 or 9 fu 
PB 22-12-33)— Ashu Doctor gaie a medicine He gave it in a glass 
(shows a small glass) It did me no good As I took it, mi "chest’’ 

(^) burned and I i omitted and I grew restless These symptoms 
appeared 3 or 4 hours after I took the medicine And I began to 
scream (f6^ ®rttKP0 No doctor come that night 

Next morning I passed blood stools — the motions were in quick 
succession JIi bodi got feebler Then I got unconscious I do not 
know whether am doctor came to me till tliat moment ’’ 

* S * A * ft 


"Vbout poison I don’t know ’’ 
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“I heard the name of Calvert from Asha Doctor at Darjeeliiig This 
I heard one day before I became unconsciousness (sic) I heard it 
say to-day The neirt day I was not unconsciousness (sic) Next day 
I was not so, but at night Ashn Doctor gave me medicme and I felt 
the burning sensation m the chest 3 or 4 hours aftei and said 'Aslin, 
what have you given me?‘ Next day I had blood stools and after 
that I became unconsaons When I got the burmng sensation I felt 
vomiting tendency and I screamed and I said 'Ashu, uhal have }ou 
given me Next day, as I said, 1 had blood stools ” 

V * A * 1- it 


DIFFERENT VERSION GIVEN TO LINDSAY 

This IS the story given by the plaintiff in court, but it is b\ no means 
the only account that he has given since his arrival in Dacca in 1921 For 
some weeks after his arrival, he seems to have been smgularh reticent 
regarding the incidents which took place at Darjeelmg Even those relatives 
of Eamen^a Narayan Roy who accepted him from the beginning omitted to 
question him regarding the past, and outsiders were equally: considerate 
There is in fact nothmg on record to shew that he said anvthing about his 
illness and rescue at Daryeehng, before his \isit to J H Lmdsai on the 
29th May, 1921 

J H Lmdsay was then Magistrate and Collector of the district of Dacca 
In virtue of his oflSce as CoUector he was in diarge of all Court of Wards' 
Estates in the district He was therefore directly interested m the affairs of 
the Bhowal Raj Estate, and in tlie claim put forward on behalf of the 
plaintiff 


LINDSAY’S MEMORANDUM 

On the 29th May, 1921, the plaintiff made a call on J H Lindsay at Dacca 
It 18 now admitted that this call was unexpected by Lindsay and was not 
made m response to any invitation issued by him The plaintiff was 
accompamed by three friends two of whom were practising pleaders of the 
Dacca Bar We have to rely on Lindsay for any evidence as to what took 
place at this meeting Lmdsay made a note of the conversation shortly after 
it occurred That note reads 

"The sadhn came to-day about II a u with Babn Sarat Ch Chakrabartti, 
Babn Fean Lai Ghosh { and I think the Eashimpur Manager He 
said he want (sic) some arrangement made about his estate so that 
the tenants could be benefited I explamed that the Board of Revenue 
must hold him not to be the second Kumar as they have earned on 
the work of the estate on that assumption for many years I sard 
he could prove his idenbty m court m a suit or if he preferred to 
produce his evidence before me I was willing to record it He agreed 
to the latter procedure and the pleaders said they would file a 
petition to-morrow for such an enquiry They asked that the Board 
might pay the expenses and I rephed that if they pnt in a petition 
to that effect I would get orders on it 
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"In reply to my questions the sadhn (second Kumar) told me 
that he had been ill for 2 — 4 days of pneumonia before he lost con- 
sciousness in I)ar 3 eelmg He could not remember the name of the 
house in Darjeelmg where he lived, he went from Jaidebpnr to 
Darjeehng, that he was not ill at Jaidebpur except for a boil just 
above his right knee which occurred withm 10 days of bis going, 
there was no special cause of this boil, he did not remember when he 
was m Calcutta before that, that he recovered his senses m the 
jungle m the hills in the presence of one sadhu who has^ smce been 
his Guru, that the sadhn said he had been senseless for 3 — 4 days, 
that the sadhn told him that he had found him Ijnng on the ground 
as if he had been thrown there and that bis body was wet with ram 
as it had been rammg before he found him, that the sadhu did not 
say whether he found him in the day or night 

(Sd ) J H lylNDSAY, 
29-5-1921 

"The sadhu agreed that the rents should be collected as usual by the 
estate officers and the pleaders urged that the tenants would 'have less 
objection to paymg if the receipt were given in Bibhabah’s name 
leaving out tlmt of her dead husband 


f 


(Sd) J H L, 
2B-S-1921 ’’ 


In his evidence on comimssion I/iudsay stated that he was conversant 
with Hindi and Bengali, and that so far as he remembered he wrote out the 
above note at the time of the mterview 


When cross-exatruned, no question was put suggestmg that I/mdsay was 
not conversant with Hmdi, and the only cross-exammation regarding the 
contents of this note is as follows — 


"(2— Did he say he suHered from diarrhoea at Darjeehng’ 

A —I don’t know anjdhmg except (shown) “J H 1/ 2 ’’ From this 
document I see I recorded "pneumonia" I have no recollection of 
domg so 

fi —Can you swear you did not commit a mistake here ? 
d— No 


j2 — Why did you make this memorandum ? 

i4 —I am not sure I wanted to get the man’s own statement of his 
case as early as possible I think that was the idea 

Q ‘ put it to you the memorandum was not made at the time of 
the mterview , 

I 

A —I think it was It was certainly made the same day I think it 
was made m my office room at my house ’’ 

In re-exammahou to the question 
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"Q —In cross-examination it was suggested that in recording tliat the 
claimant told yon that he had been ill of pnenmonia you made a 
mistake Do you consider it at all probable that you made this 
mistake? (Obpected to)” 

the witness answered 

"4 — No I think it probable that that was the correct name of the 
disease (Shown J H D 3) " 

The plaintifi's positive evidence regarding this interview is extremely 
brief he says, "I met Mr Lindsay, Oollector of Dacca I met him at his 
house I went with Peary Lai Ghosh, a resident of Dacca He was a pleader 
Sarat Chakravarfy, another pleader, came with me Rajendra Babu, Zemindar 
■of Srmagar,. also came with me” At a later stage, however, he ga\e a cate- 
gorical denial to all the statements ascribed to him in Lindsay’s note he 
stated 

"It IS false that I told Mr Lindsay I had pneumonia at Darjeeling It 
is false that Mr Lindsay asked me the name of the house ^t Darjeeling, 
or that I forgot to give it It is false that I nad told him I had an 
abscess ( c^isl ) It is false that Mr Lindsay asked me when I had 
gone to Calcutta last before going to Darjeehng or that I said I did 
not remember It is false that I told him that when I returned to 
consciousness only one sannyasi was present Mr Lmdsay, diirmg 
my mtemew with him recorded nothing He talked in Hindi I also 
rephed in Hmdi ” 

Of the plamhfi’s three compamons at that meebng, two, inz , the pleaders 
Peary Lai Ghosh and Sarat Chakravarty, died before the suit came on for 
hearing The third compamon was summoned to depose as a witness for the 
plamtifi Later on, an c^er for his examinahon on commission was obtained 
by the plamtiff from the court, but no commission was taken out and the 
witness was never examined 

, Lindsay’s evidence has been rejected by the learned tiial judge on two 
grounds, mz , firstly, that there is nothing to show how great was Lmdsays 
^owledge of Hindi, and secondly, that it was unlikely that the plamhfE 
should use the word pneumonia or that Lmdsay should know the Hindi 
equivalent As pointed out above, Lmdsay deposed that he was conversant 
with Hmdi, and he was not cross-exanuned on the pomt The plambfi 
deposed that he conversed with Lindsay in Hindi, and he did not say that 
there was anythmg to suggest at the time that Lmdsay could not converse 
easily with Tutti If there was any doubt as to Lmdsay’s knowledge of Hmdi, 
it IS difilcult to understand why the plamtifi did not talk Bengah, a language 
with which Lmdsay must have been familiar 

Our attenhou was drawn to a letter written by Lmdsay on 28th August, 
1921, to the Divisional Commissioner, m which Lmdsay referred to the visit 
of Dharam Das Naga to Dacca In this letter Lmdsay observed, "I think of 
gomg down to mtemew him when Quarry returns from tour on the chance 
of gettmg some story out of him that he will have to stick to Quarry knows 
that up-country language to perfection and will be able to talk to the man 
much better than I” We have been asked to draw the inference that Lmdsay’s 
knowledge of Hmdi was veiy limited In my opmion this remark does not 
justify the court in holding that Lmdsay was unable to carry on a conversation 
m Hindi with the plamtifi, or to understand all the plamtifi said 

With regard to the use of the word "pneumonia”, it must be remembered 
that English words like this are commonly used in India by all class A sannvasi 



44S 


BHO^'AL CASE 


vrho Tvas esamined by tlie plainofi to prove die lescae at Daneeling, and 
VI ho daims to have been the plainoh’s companion dnnng many years of 
-nanderiug, admitted that he knew the word, diongh he did not speak Bn^sh 
The plaintifi does not state at any time diat he was not familiar with the 
\iord The reasons given by die learned trial indge for reiecting lindsav’s 
evidence on this point, seem to be singnlarly nnconvincing , and even mote so 
is the argument that Lindsav himself was uncertain about die statement 
because he would not swear that he had not made r mistake 

J H Ifindsay was a responsible officer It is true that he had made no 
his mind before die interview took place that die plaintm was an impostor, 
and that to this estent he was hiass^ But, in spite of this, I am unable to 
beheve that he was capable of delibeiatdv ascnbmg to the plaintifi statements 
whidi the latter had not made nor do I think it possible diat he misunderstood 
crtryflifiig that the plaintift said I beheve that Lindstv's note is a substan- 
tially accurate record of die interview and it follows from tins that I beheve 
that the plamtifi, in the first acconnt he ever gave of his alleged espertences. 
at Darieding, gave a version materially dinerent from that given by him m 
die witness box 


STILL OTHER I'ERSIOXS 


There have been other difterent versions given bv d.e plainnfi from time 
to time Many of the persons who met the plamnfi after his arrival in 
Jaidehpnr ra 1921 noticed a canons impediment m his speech It has been 
vanonsly desenbed by the witnesses, but it seems to be merdy a sort of 
hesitation, which does not amount to a stammer and some witnesses deposed 
that some oi the words sound mdistmct The plainnfi accounts for this 
impediment by the feet that he has a smaU evst on die frenum nn.i>.r the 
tongue It see^ dear that the plainnfi informed mauv people that the 
impedimat m his speech and the evst under his tongue were caused bv die 
poison ad^SOTed to Inm Thus m his memorial he stated that ‘‘vour 
memonahsts voim was affected on account of defect m the tongue tom 
at Daneehng ” ITiniesses such as Satyadhenu Ghosal gadiered 
tom the plamnff s ^ acrotmt that there was an injurv to the tougne caused 
^ the aduumstered to him la new of this evidence, special signi- 

on commission on 

I^v a« Mokshada Devi. 

f mnmate with the fanulv and ardent 

rf differ 1, ^ 

of the other mrabra of die party from Daneehng. Sarif THicti one of the 

yarayan had b^en poisoned 'Their storw 
a^exres to be recorded m their owa 


STORY OF CORROSRTB POISOY 
Asaota Soman Den’s acconnt runs 

He ^ purchased land tom him 

^ He was ffie oiderlv in die Saib-ri 

^aru Khan returned tom Daneehng, Thereafter I did neidier «i>e^widi 
him nor appear before hun He had a talk vnfl, 
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hnsband, my maid-servant came to me and, said, "Come and hear wliat Sanf 
Khan is sajring ’’ Therenpon I began to overbear them from behind the 
panel a door 

Q — What did he say (Objected to) 

A — My husband said, “Sanf, jron went to Darjeeling with the "Mejo 
Khoka,” what happened? Will yon disclose the matter to me?" 
At this Sanf beating his head and breast began to cay, "Babn, 
what shall I say? My heart breaks down to tell that" (He spoke 
in Hmdi, then I could understand) 

“A poison or something like that was admmistered to Mejo Karta, sahva 
began to ooze out of his mouth, just see it had fallen on my cloth, please 
look here, my cloth has been burnt, a blister has formed on my thigh by its 
faUing upon it" saymg-diis he showed a burnt place m the doth and the 
bhster I also saw that tram a place outside their view (Objected to) " 
Mokshada Sundan Devi’s account is very similar, viz — 

“Sanf Kb an went to Darjeeling with the Kumar After his return from 
Darjeeling, Sanf Khan went to see Satyabhama Devi I was present there then 
Satyabhama Devi asked Sanf Khan while weepmg "Where and how have 
yon left the Khoka Sanf Khan while stnking his bead said, “Saja had said 
to me, let me and jrou go to Jaidebpur with your mother, without informing 
my brotherw-law " Then he said, "Satya Banerjee was present there, Ashn 
doctor administered the medicine to him, some portion of the medicine the 
second Kumar took and some portion he sputtered away, with the sputtering 
of the medicme the Kumar said ‘What have yon administered, what have 
yon administered?’ Some porhou of that medicme fell on the Kumar’s bed, 
and as Sanf Khan was m front of it some portion fell on Sie (doth he was 
wearmg and on his garment " He showed his cloth and garment which 
seemed to bear marks of scorchmg at places ’’ 

These two ladies were examined on commission in the year 1931 It is 
obvious from the record that some time after that, new advisers were called 
m by Qie plamtiff The result appeata^in the examination of Jyotirmoyee Devi, 
Jitendra Chandra Mukherji and Satmath' Banerjee regardmg this mcident 
They refer to the incident but do not say anjitbmg about the bums shewn by 
Sanf Khan, and they add that they regarded his account as highly coloured 
It seems to me (dear that the story was given out at one time that 
some corrosive poisim was admimstered to Ramendra Narayan Roy at 
Datjeelmg, and further, that these ladies Ananta Kuman Devi and Mokshada 
Sundan Devi were induced to give false evidence in support of the story 
Ih other words, another story difierent from that given m court, and different 
from the one given to J H Lmdsay, has been given out by the plaintiff or 
his advisers 


PLAINTIFF’S EVIDENCE WHOLLY UNRELIABLE 

From this discussion it is clear that at least three different stones have 
been given out by the plamtiff regardmg the illness and the cause of apparent 
death at Darjeeling This proves that the plaintiff himself is w’holly unreliable 
as a witness, and it follows that the (xmrt is not, justified in amnng at any 
conclusion as to the events at Darjeeling relying only on the plamtifi’s 
testimony But the fact ffiat the plaintiff is an nnrehable witness is not 
proof that he was not poisoned, nor is it proof that there was no conspiracy 
29 



450 


BHOWAL CASE 


to poison him If the xilamhfi can show from the defendant’s evidence that 
there must have been a constnraCy or that he must have 'been poisoned 
with arsenic, he is quite at liberty to do so, and this, in fact, is what Mr 
Chatterjee has attempted to do on his behalf 


DEFENDANTS’ SVlDElJCE IN CHRONODOGICAD SEQUENCE 

To appreciate this part of the discussion it is necessarv to set out fully 
the material at the disposal of the court, from an examination of uliich an 
inference is to be drawn 

With regard to -the symptoms shewn by Kamendra Narayan Roy during 
the course of the illness and the events which led to his apparent death, we 
have the evidence of Dr Calvert, Civil Surgeon of Darjeehng, who was 
admittedly called in to see Ramenira Narayan Roy on the 6th of May, 1909, 
and who was admittedly present during part of the day on winch death is 
said to have occurred We have also the oral eiidence of Dr Ashntosh Das 
Gupta, the family physician of Ramendra Narayan Roy, who was a member 
of the Dar]eehng party We have also the oral evidence of other members of 
the household and also of Jagat Moliim, the district nurse, who was called 
m to nurse the patient, shortly before his apparent death 

, In addition to the above evidence, we have the telegrams sent from 
Darjeelmg to Jaidebpnr as the illness progressed, and also copies of the 
prescriptions drawn up by the attending physicians Added to these, ore two 
letters written by Di Calvert after the supposed death and also a cerbiicate 
of death, granted by him to enable the widow to claim from an Insurance 
Company the jmount'due under a policy in Ramendra Narayan Roy’s name 
p: seems to me desirable to set out this evidence m the order in which it came 
into existence, adding at present only such comments as will make the case 
of the parties clear 


eTH MAY 

, It IS now admitted that the first symptoms of trouble appeared m the 
small hours of the mormng of the 6th of May— a tame which would be treated 
by Indians in general as part of the 5th of May 

At some tame m the mormng of the 6th of May, Dr Calvert was called m 
He saw the patient and prescribed a carminative and some hnt opn for 
external apphcation The prescription is Ex SI m the case and is in thesC 
words 


Spt Amon Aromat 

Sill 

Sodi Bicarb 

3i 

Tinct Card Co 

3vi 

Spt Chloroform 

Siss 

Aqua Cmatnon 

ad Ivi 

Mft mixt 


Si — one mark every 2 hours 
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4SI 


Re 

Lmt opii , 111 

For external apphcahon ■ ^ 

Sd/-J T C” 

On this day three telegrams were sent from Darjeehng to Jaidebpnr The 
first signed by Mnknnda Ooin, the pnrate secretary, i-nns 

“Last mght Kumar had fever below 99 no anxiely no fever now hmdly 
with (sic) health 

Sd /- Mnkunda”, 

and was despatched at 10 A U The second was sent at 6-45 m and was m 
these words 

"Knmar attained fever yesterday with severe stomach pam Civil 

' Snrgeon attending “ 

The sender of the telegram was a man named Cabral, who seems to 
have been a kmd of npper servant As Cabral was ilhterate, the message 
mnst have been written by some one else The third telegram was sent by 
Muknnda Gnm at 8-55 v m and reads i 

“Fever abdominal pam lasted two hours now remission no anxiety no 
fear 'of recnrnng ^ , 

' ' Muknnda ” 

We have another piece of evidence which appears to refer to this day 
It ' appears that for reasons which will be discussed later, Satyendranath 
Banerjee began to keep a diary from about the 22nd or ^rd of May, 1909 
He made cintnes under sevefal' dates earher than the ilate on which he 
actually commenced to write The first silch entry is under the bead 
May the 7th and reads 

' “Bamendra’s illness contmues, pain m stomach with shght fever 
No sleep last mght Wired home for ffmts, etc ” 

This was not written on the day to which it refers, nor on the fdlowmg 
day, out it was written about a fortnight later It may, easily be that there 
is a mistake m the entry as to the date when a sleepless mght was passed, 
as tins entry does not agree with the telegram sent on the 7th nor with 
the oral evidence m the case 

No wire askmg for frmts, etc , is forthcoming 

It IS difficult to explam this entry other Gian as a mistaken one Though 
the statements m it are seen to be mcotrect, it is difiicnlt to imagine any 
sinister reason for dehberately making mcorrect entnes I am, th^fore, of 
opinion that this entry cannot be rehed on as a safe guide to Ramendra 
Narayan’s condition 


7TH MAY 

With regard to the events of the 7th May there is much conf^erey 
There is no prescnptaon by Dr Calvert for that date, and consepently ttm 
IS no documentary evidence to shew whether he visited the patient on that 
day The oral evidence is contradictory, but most of the intncsses who deprae 
on the point assert that Dr Calvert did come Their evidence as to the 
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time of his visit is very conflictmg The only telegram sent on that day 
was despatched at 7-10 am and was signed by Muknnda Gmn It stated 
that the “Kninar had good sleep last night no fever no pam” 

On this date. Dr Ashntosh Das Gnpta, the family ph>sician, made the 
prescription ronnd which tiie whole controversy has raged 
The prescription is Ex 51 (a) and is as follows 

Re— 


Qninme Sulph 

Gr 

IV 

Alom 

Gr 

K 

Bxt Nux vomica 

Gr 


Bnonymm 

Gr 

1 

Acid Arsimor (Arsemns) 

Gr 

1/100 

Bxt Gent 

Grs 


Impt Pill (silver) 1 TDS PC 




Sd /- A T Das Gnpta 


On i-Tiia day occnrred an mcident which seems to me very significant Hitherto 
Ramendra 'Narayan Roy had been sleepmg in his own bedroom whicdi was 
the third room from the sonth, on the first floor of the house On this day, 
a bed was made np for bini on the floor of an adjacent room, and from then 
nntil he was cam^ ont for cremation, he slept in this room There is some 
confusion as to the tune when this change oi rooms was made At first 
Satyendranath Banerjee said that it was made m the day time, but when 
he was cross-exatmned on the pomt, he stated that t]ie change was made 
because Ramendra Narayan Roy had been xoiUmg m agony m his bed and 
his usual bed was too narrow On further cross-examination, be admitted 
that Ramendra Nhrayan did not roll about m agony on the 7tb at least before 
evening, and he stated that even then Ramendra was not exactly rollmg m 
agony, but he was restless and m pain From this it is argued that the 
change of rooms must have been efiected after dusk 

This argument receives some confirmation from the evidence of Sbyamadas 
Banetjee, who said that the room was changed 'perhaps on the previous day’, 
and add^ that he saw Ramendra Narayan m the second room for the first 
tune on the mommg of the day of death The wntness is very vague on the 
subject, and I am not convinced that he has any clear recollection as to the 
time of change However, it seems to be the common case of the parhes 
that the change of rooms was made on the 7tii of May, either m the day 
bme or after dusk 


8TH MAY 

On the 8th of May we have three telegrams &can Darjeehng to Jaidebpur 
and one from Ranendra Narayan Roy at Jaidebpur to Darjeehng There are 
four prescriptions for this day, two by Dr Calvert and two by Dr Nibaran 
Chandra Sen, who was the medical officer m charge of the Darjeehng hospital 
and who had been called m with Dr Calvert The first telegram of the 
day was despatched at 7-20 am and is m these words 

“Had fever shght pam yesterday now normal no anxiety 

‘ Ashntosh’’ ' 

The sender was apparently Dr Ashntosh Das Gupta, the family physiaan 
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The first prescription for the day is Ex SI (e) and bears Dr Calvert’s 
initials It IS as follows 


"Re- 

Mag carb 

Sodi bicarb 

Bismuth Carb 

Pnlv Tragacanth Co 

Oil cajupuh 

Aqua menth pip 

TDS 


aa Si 
m XII 
ad fvi 


Sd /- J T C ■ 


The plamtifi's case is that Dr Calvert made thig prescription without 
seemg the patient, and on receipt of the report of some messenger from the 
liouse The defendants on the other hand assert that Dr Calvert saw the 
ipatient on the morning of the 8th May before makmg this prescription 

A second telegram was sent to Jaidebpnr at 11-15 AAf to this effect, viz, 
“From — ^Darjeehng 

To— Hon’ble Kumar, Jaidebpnr, B B > 


Date 8th May, 1909 
Time— 11-15 am 

No fever shght pains vomiting tendency Civil Surgeon attending 
no anxiety coming givmg nee wire 1,000 passage 

j Sd /- Mnkunda ’’ 

Thereafter follow three prescnptions, niz. 

Ex SI (6) 

"Re— 

§ 

Sodi Citrate 3i 

Aqua Stenhsed ad 5vi 

3i with milk as directed 


Re— 

Ghcenne pepsin 

As directed 


3ii 


Re- 

Pep Powder fresh 
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BiC ■■ ■ 


Atropia Tab 

Gr 1/100 

StiTCh Tab 

Gr 1/30 

Bigitahn Tab 

Gr 1/100 

Bther pnre 

oz 

Morphia Tab 

Gt 1/8 


Sd /- N C Sen ” 

The latter part of this is not a prescnption, but is an order for a number 
different drngs-^hich apparently were to be kept ready for an emergency 

Ex 51 (c) 


"Re— 


Spt Bther 

3iv 

Spt Amon Aromat 

5iv 

Aqua Camphor 

ad |vm 

K for a dose 

Sd /- J T C 

R(S— 



< 

BkI opu 
Belladonna 


Saponifl 

ad Gr Jf 

Imxit Fill send 6 such 1 T B S 


; 51 (d) 

Sd/. J T C” 


"Re— 

I<int Saponis 

Sinapis Co aj 

To rub all orer the limbs with ginger powder 

Re*^ 

Lint Chlorofonn — 

Belladonna ad fii 

To be apphed over the stomach 


Re— 

Spongis Lehni x 12^ 

Sd/-'N C Sen” 

The tunes at winch these prescriptions were made is disputed It is the 
rommon case of the parties that at some tune on the morning of May the 8th 
^mendra Narayan Roy had a number of liquid motions in which there was 
fresh red blood The plaintiff’s case is that these motions occurred in the- 
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early morning 'before Dr Calverfa visit, and his further case is that the 
earher hqmd mofaoM were not shewn to Dr Calvert, but that onh the 
later motions, consisting of blood-stained mucus, were shewn 

The drfendants iMintain that these motions first occurred at about 
12 noon after Dr Calvert's first visit, that aU but the first one or two 
motions were kept for Dr Calvert’s inspection, and that the secretary 
Mukunda Gum. was sent out m haste to recall Dr Calvert shortly afldr these 
motions first occurred The defendants aUege that Mukunda Gum follfawed 
Dr Calvert from place to place untd at last he found him and broueht 
him to “Step Aside”/ at about 2 p Ji “ 


, A telegiam was sent to Jaidebpur af a-10 p m which reads 

“Kumar is seriously ill frequent watery motions with blood come 
sharp 


Mukunda.” 


After the arrival of Dr Calvert and Dr Nibaran Sen, two nurses were 
brought from the hospital to nurse Bamendra Narayan Roy They seem 
to have arrived at “Step Aside” after 4 pm In spite of the medical attention 
and care Ramendra’s body became colder until at last he collapsed and 
(apparently) died The tune of his apparent death is disputed, and there 
IS also a dispute whether any injection of morphia was given to him that day 

At 4-45 PM that day a telegram was despatched from Jaidebpur over 
the signature of Samendra’a elder brother It was to this effect— 


"To 

Kumar Ramendra 

Very anmons wire condibon.^very often treat with best medical 
help wire immediately present condition 

I From— Ranendra 

8-5-09 " 


i do not propose to refer at this stage to the evidence of those witnesses 
who deposed that they heard of the death, of Ramendra Narayan at 8 or 
9 pm, nor to the evidence of witnesses who stated that they accompanied 
the body to the burning ghat that evening Their evidence will be discussed 
when I consider the question of time of death and the story of the alleged 
attempt to cremate the body during the mght Their evidence throws no 
light on the problems of the cause of death end the existence of a conspiracy 
to commit murder For the same reason I shall not discuss here the visit o£ 
Dr B B Sarkar 


9TH MAY 

On the morning of the 9fh of May a body was admittedly taken from 
“Step Aside” to the cremation ground and burned to ashes Before the 
procession started, a doctor, who was living close bj, was called in His 
name is Fran Krishna Acharyya I shall have to examine his evidence in 
some detail when considering the story of the mormng cremation, but I shall 
anticipate the result of that examination, by saying tliat he was called to 
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“Step Aside”, on the morning of the 9th of May by somebody who has not 
deposed in the smt What message was given to Dr Achaiyya is uncertain, 
but Dr Acharyya was under the impression that his prdEessional services were 
required Dr Acharyya approached the body to examine it, when some one 
standing near objected 'on the ground that Dr Acharyya being a Brahmo 
might not touch the dead body of a Brahmin Dr Acharyya was naturally 
annoyed, and he turned on his heel and left the place The defendants do 
not dispute Dr Acharyya’s visit, though none of the witnesses for the defence 
have retamed any recdllecbon of it 'fbe plamtifi has argued that Dr Acharyya 
was called in either to give a certificate of death or m the hiqie that he 
would certify without examining it, that the body was that of Ramendra 
Narayan Roy ' 


lOTH MAY 

On May the lOth, the Darjeehng party made preparations for their return 
to Jaidebpnr If we can trust the entry in Dr B B Sarkar’s diary, Mnknnda 
Omn went round paying the doctors On the same morning, somebody 
approached Dr Calvert and persuaded him to write the following letter of 
condolence to Ranendra Narayan Roy — 

“1, Monteagle Villa, 
Darjeeling, 

10th Mav, 1909 


"My Dear Kumar, 

Please accept my most smcere condolence m the great loss 
which you have sustamed' through the death of your kind-hearted 
and amiable brother I am afraid that this sudden death must be 
attributed to a htUe over-confidence on his part regarding the nature 
of his illness and its probable tenninataon The morning I was 
called m he felt so much better that he declmed the treatment I 
proposed, even the earnest soliatahan and exhortation of his private 
secretary and friends who were most sohcitons concemmg his condi- 
tion failed to move him Dater m the day he had a relapse, the 
cohc coming on m a most intense fram His Secretary wiHi praise- 
worthy zeal himself went round, the station until he had found me 
on, my rounds and secured my early aftention to the case This tune 
he hstfened to the advice of the Secretary and his friends and allowed 
me to ad(^t the right treatment The cohc quickly ceased under 
hjTodenmc medication, but unfortunately the system had received 
such a shock in the interval that he sank and died from collapse m 
spite rf aU our ttdeavours All that was possible was done to save 
your toother’s life and he received the greatest care and attention 
tom toose about him It would have been a great boon if he could 
have had his fnMds around him, but the exacerbation of his illness 
came on so suddenly and terminated so quickly that it was not 
possible He had had milder attacks of this nature before, and it was 
his recove^ from these which prevented him realismg the senous 
nature of the last one before it was too late 


Yours smcerely, 
J T CttviSM” 
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CREMATION AND DEATH CERTIFICATES 

In July of that year steps were taken to obtain ceitificates of death and 
<crefflatian to enable the persons interested to obtain from the Insurance Com- 
pany the money due on a policy tinder which Ramendra’s life had been 
insured Among other cerbficates is one from Dr Calvert, dated the 7th of 
July, 1909 That certificate reads as follows 

“Certificate A 

. , Pohcy No 74789 

Life — Euinar Ramendra Narayan Roy 
Claimant— Ram Bibhabati Devi 


Ciry OF GLASGOW LIFE ASSURANCE COMPANY 
Certificate of Death 

/ To be granted by the Medical Practitioner who attended deceased 

' ' m his last illness 

I, John Telfer Calvert, Lt -Col , I M S , Civil Surgeon, Darjeelmg, 
do hereby solemnly dedue, that I have known Rnmar Ramendra 
Nariyau Roy for 14 days and have been his consulting Medical 
Attendant for 14 days, that I attended him in his last illness, that 
ie died aged about twenty-seven years at Darjeehng at 11-45 o’clock 
FM on th^ 8th day of May, 1909, after an illness of 3 days, that 
the cause of his death was collapse followmg upon an acute attack 
■of biliary cohc (gall stone) 

The above was inferred from symptoms and appearances dnnng 
life', that the symptoms of the, disease which caused death were first 
■observed by me on May eth, 1909, and that the attack became acute 
■on the morning of the 8th and he died the same evening 

Signature— J T Caivjki 

Designahon — Lt -Col , IMS, Cml Surgeon 

Place — Darjeelmg 

Declared before me 'this seventh day of July, 1909 Signature— 
W M Crawford, Justice of flie Peace and Distnct Magistrate, 
Darjeelmg 

N B —This Certificate most be countersigned bj a Justice of the 
Peace, Magistrate, Collector or Judge of the place or distnct where 
viip took place, and must bear the Court’s Seal when signed 

before any of the three last officials ” 


CALVERT’S LETTER TO LINDS.AY 

There is another letter of Dr Cahert which throws some light on this 
problem After the appearance of the plaintiff in 1921, J H Lmdsaj 
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wrote a letter to Dr Calvert, the contents of which are not tnown In reply 
to that letter Dr Calvert wrote as follows — 

"Confidential 

Dear Sir, 

I remember the second Komar of Bhowal who came on a visit to 
Darjeeling in 3Iar, 1909 He was snfienng from “Gallstone" His 
death made a considerable impression npon me at the time, as T 
thongjht that had he only listened to onr advice, he need not hare 
died On the day of his death he was seized with a severe attadr of 
biliary cohc An mjection of morplua would have reheved him almost 
immediately of his pain He refused to have any snbcntaneons mjec- 
tions, because his mother when in extremis had died after receivmg 
a hypodermic injechon, and he attributed her death to the injection, 
instead of to the illness which necessitated the treatment Owmg 
to vofflitmg and pnrgmg, opium by mouth and rectum was not 
retamed &e severe pain being nnreheied, brought on collapse from 
which he died I cannot now be certam whether I was present at the 
moment of his death, but I saw him shortly before it in a state of 
prafonnd collapse On my last visit his Bengalee medical practitioner 
was present and arrangements made for Ae late Colonel hlacrae, 
I hi S , then I G C H , Bengal, to see him m consultation in the 
monung Col hlacrae had been Cml Surgeon at Dacca and knew 
the Kumar’s family The Kumai, however, did not recover from flie- 
collapse and died the same night 

Yours smeerely, 

J T CttVERl ” 

In addition to the above evidence we have the depositions of a number 
of witnesses eranuned by the defence and also file depositions of a number 
of medical men esammed as espeit witnesses 


DISCREPANCIES IN DEFKCDANTS’ ORAD E^TDENCE 

The oral evidence of the witnesses estabhshes that Bamendra Karaian Boy 
had numerous hqmd motions on the 8th of Slay and that there was fresh 
red blood m those motions AVith the exception of Dr Ashutosh Das Gupta 
nobody deposed that there was profuse bleeding Even Dr Das Gupta 
sought to modify a preiious statement to the effect fiiat there was profuse 
bleeding, but later the same witness added fliat if he were now feced with 
a similar situation, he would have taken steps to stop the bleeding 

Another defence witness Birendra Chandra Banerjee had deposed nr 
the Snpur case that “m file first stools, blood of the quanbtv of half a 
commode pot came out”, but m this court he explained that the deposition 
m the former case did not convey his meanmg coneefiv 

The remammg witnesses, mdndmg i)r Cahert, admit the presence of 
red blood m the stools, but not m very great qnanhbes Dr Calvert stated 
that the amount of blood was negligible and that there was in his opmion 
no occasion to take any steps to stop the bleedmg, beyond treating the disease 
which had occasioned the haemorrhage 
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It IS spparent from a pemsal of tlie endence of Dr Ashotosh Das Gnpta 
that this Viitiiess is whoUr unreliable Ko matter nliat definite statement 
he made, he nas compeUed under stress of cross-eicamiuation to change it, 
and it seems to me that the learned counsel for the plaintiff was able to’ 
make the mtness say anj-thmg that the learned counsel wanted I am not 
satisfied that the final statements of Dr Ashntosh Das Gnpta are any more 
reliable than his earher statements, bnt I shall esamine those statements to 
see to what extent they tend to confirm the plaintiff’s stor> 

Another main discrepant in the evidence regarding the symptoms is as 
to tlie time when Ramendra Narayan commenced to pass tlie hqnid stools 
with blood Almost all the mtness'es assert that this occurred about middaj 
Dr Ashntosh Das Gnpta m his previous deposition had said that these 
stools were passed about 8 t si He tried to resile from that statement, but 
nltunatel; reaffirmed it 

The learned counsel for the plaintiff has argued that Dr Cali ert’s 
evidence also shows that the bloody motions must have occurred c.arl> in 
the mormng In his cross-examination Dr Calvert deposed 

“The late Kumar never passed watery stools with blood, and liad he 
done so, the treatment would have been adapted, if possible, to the 
cause al that condition The Enmar passed motions consisting of 
blood-stamed mucus with a httle free blood 

<3— MTieu? 

A —On the day he died In the morning or in the middle of the dai 
Q — ^Did he pass many such stools? 

A —I was told about a dozen They were kept most of them for my 
observation and I saw them The blood was fresh and red in 
colour I can't sav when I first saw that On the morning I'isil 
I think" 

Bnt m re-examination he deposed that so far as he could remember, 
"the severe symptoms must have occurred about midday, for I 
esammed the stools by day hght that I remember, and tlie patient 
instead of improving after that got worse " 

It IS clear that Dr Calvert had no dear recollection of the tune except that 
It was durmg the day time Dr Ashntosh Das Gnpta deposed In tlie Defama- 
bon case that Bamendra Narayan suffered from diarrhoea for two days before 
the death This is not the plamtifi's case, and it is contradicted by otlier 
defence witnesses such as Bibhabah Den and Sbyaroadas Banerjee who both 
say that Ramendra was constipated unbl 8th of May It may safely be 
assumed that Dr Das Gupta’s endence on this point is wrong 


TRUE METHOD OF TESTING SUCH EVIDENCE 

The contradictory evidence regardmg Ramendra Narayan Roy's condibon 
at any particular time is a good illustrabon of the difficulty in dealing with 
this case None of the witnesses deposed until at least 12 years after tlie 
events they were descnbmg, and some did not depose unbl 25 years after 
those events Before 1921 none of the witnesses had any occasion, so far 
as we can tell, to think about the details of Ramendra Narayau’s illness; 
none of them kept any note regarding the pabent’s condibon at any parbcular 
bme In these circumstances it seems to me natural for the witnesses to 
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-make mistakes and for them to contradict each other flatiy I am opinion 
that the most glaring contradictions are natural m such cu^mstocM and 
that such contradictions do not justify an inference that any rf tte wtnMM 
were giving dehberately false evidence The only way of testing such 
r^ence is to consider the different versions given and decide wheher any 
version tends to confirm the plamtiff’s story, and also to demde which version 
fits m with the other facts to make a reasonably consistent story 


CAI/VBRT’S IfBTTSR AND CERTIFICATE ON DIFFERENT FOOTING 

This comment, however, cannot apply to Dr Calvert’s letter of May the 
10th nor to his certificate of July the 7th, 1909 If these two documents 
are substantially accurate, they are siifSaent to destroy the plamtiff’s case 
For this reason a very determmed attack has been made on Dr Calverts 
credit It has heen argued on behalf of the plamtifi that a persistent 
attempt was made by the defendants at one stage of the case to prove that 
Ramendra Narayan Roy’s illness lasted for 14 dajrs, and that Dr Calvert 
treated him throughout that period As it is now admitted on all sides 
that the fatal illness lasted for three days only, it is argued that all the 
witnesses who deposed to the 14 days’ illness gave deliberately false evidence 
The learned counsel for the plamtiff contended that Dr Calvert in his 
evidence attempted to support the story of 14 days’ illness and that m his 
death certificate, Ex the doctor had laid the foundatioo for this 

false case The learned tnal judge accepted this argument, and even went 
so far as to state that the death certificate suggested a fourteen days’ illness 
In my opmion there is no foundation for this argument at all 

ATTACK ON CADVERT’S CREDIT 

In the death certificate Dr Calvert clearly stated that Ramendra Narayan 
Rov died “after an illness of 3 days” and that the symptoms of the disease 
which caused death were first observed by him on hfey 6tb, 1909 

In this certificate, however, occurs a statement to the effect that the Doctor 
had known Ramendra Narayan Roy for 14 days and had been his consnltmg 
medical attendant for 14 days It was on this' sentence apparently that the 
learned trial judge rehed The defendants ezplamed &15 statement by 
saymg that when Ramendra Narayan Roy first arrived at Darjeehng, Dr 
Calvert was called m as a consulting physician Some of the witnesses even 
go so far as to say that Dr Calvert prescribed for Ramendra Narayan at that 
stage, but no prescription is forthcommg and the evidence is not very con- 
vmcing The learned tnal judge has placed great reliance on the fact that 
no prescription earher than of the 6th of May is forthcommg In mv 
opinion the absence of any earher prescription proves nothing, and the 
admitted facts and circumstances are such as to suggest that the defence 
story m this respect is probably true 


“FOURTEEN DAYS’ IM/NBSS” 

It is admitted that Ramendra Narayan Roy was suffering from syphilis 
when he started for Darjeehng It is admitted in the plamt tliat Ramendra 
went to Darjeehng for a change of air From the description of Ramendra’s 
character and personahty as given by the plamtifi’s witnesses, it is diSicult 
to believe that such a man would go to Darjeehng for reasons other than 
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those of health In Jaidebpnr, the Kumars of Bhoual retained the Civil 
Surgeon of Dacca as a consultmg physician, even though thev kept private 
doctors at the family mansion When Samendra Naravan Roj went to 
Darjeeling, he took a large retinue, and his followers appear to have behaved 
as though Ramendra was an independent Pnnee In such circumstances, 
I see nothing strange in the story that Dr Calvert was called in as a 
consnltant within a day or two of their arrival, and nothing strange in the 
absence of any prescription 

On 'the other hand, I cannot understand why Dr Calvert should make 
snch a statement in his certificate if it w'ere not true At the time when 
the certificate was granted, there was no thought that Ramendra Karajan 
Roy might still be ahve and no possible object could be sened by inserting 
a perfectly gratmtons falsehood into the certificate 

The plaintifi’s counsel has sought to prove from Dr Calvert’s own 
evidence that the Doctor was trying to make out a false case nf 14 dajs’ 
illness In the course of the cross-examination of Dr Calvert the following 
question was put, viz , 

"Q — ^Were yon told in that statement that jon assisted by Kibaran 
Chandra Sen and the family physician treated the Kumar during 
his last illness for 14 days? (Hr I’nngle objects) " 
to which Dr Calvert answered — 

"A — ^I don't remember I knew the fact without any statement ” 

And later occurred the following questions and answers 

“2 —Did you prescribe any mediane for the pain in the right side 
of the abdomen when you saw the Kumar first’ 

A — ^I wish to protest against questions on immaterial matters, which, 
in my ojnnion, after I have stated clearly the facts I know I 
remember, may lead me, or confnse me, to think that I remember 
these small details after so long a lapse of time 

(In answer to the question which was repeated. Col Calvert 
says) — I do not remember bnt most certainly I must have done so 

Q — In what form ? 

A — 1 treated the condition floin day to day, and I can’t remember 
now what I gave him ” 

Reliance has been placed on these answers to shew that Dr Calvert was 
supportmg the story of 14 days’ illness In my opinion the evidence taken 
as a whole does warrant any such inference Dr Calvert insists again 
and again that he has no recollection of the day to day progress of the case 
Thus at one stage of his cross-examination he obsen^ 

"I can’t remember which was the first day I was a consnltant called 
in as required ” 

And again, 

"I have told you I can’t remember which was the first dav or what 
medicine I gave him on that occasion " 

And again, 

“The cause I sav was the stone in the cystic duct I can’t remember 
whether I diagnosed it on mv first visit as I can’t remember when 
I first saw him ’’ 



462 


BHOWAL CASE 


1 regard the first 'answer, on' which, the learned trial 3 udge relied, as a hasfy 
answer given by the mtness to the first half of the question without con- 
-sidenng carefully what the full quesbon meant, and the statement that 
he treated the condition from day to day was a general answer not mtended 
to convey any idea as to the number of days on which Dr Calvert treated 
the pahent I can find notbmg in the evidence of Dr Calvert to suggest 
that be was trymg to make out a case of 14 days’ illness But even if it be 
-conceded for the sake of argument that Dr Calvert’s evidence given on 
commission is unreliable, that seems to me no leason to ignore his letter of 
May the 10th Dr Calvert’s recollection m 1031 might be faulty, but he 
could not have forgotten ' the prmcipal events m the illness by the 10th 
of May, 1909 


NO BXPDAINING away OB CONDODBNCB DBTTSBS, 


Our attenbon has been drawn to the language of this letter of condolence, 
and It has been argued that the language is not the language of an Bnghsh- 
man, and further that the letter must have been procured from Dr Calvert 
by Satj’endranath Banerjee as a shield against awkward enquiries 

The letter is m Dr Calvert’s own handwntmg Dr Calvert admits that 
he did not write the letter of his own mitiabve, but adds that he cannot 
remember who asked him to write it From these facts we have been invited 
to draw the inference that it was Safyendranath Banerjee who persuaded 
Dr Calvert to write the letter It may be noted that the learned teal judge 
has drawn this inference 


In my opimon no such inference can be justified from the facts proved 
m the case Satjendranath Banerjee and Dr Ashutosh Das Gupta both 
deny havmg approached Dr Calvert for the letter and both deny knowledge 
as to how the letter was obtamed Even if it be assumed that these two 
witnesses are untruthful, that fact alone is not sufficient proof of the 
existence of facts demed by them In my opmion there is material on 
tte rreord mdicafang that Mukunda Gum was probably the man who induced 
Dr Calvert ito write the letter In the first place, Satyendranath Banerjee 
™s no tenger dependent on the good graces of the elder brother Ranendra 
Kumar Roy and had consequently little reason to seek to satisfy the latter 
ttat he had been assiduous m his care of Ramendra Mukunda Gum on 
the other hand had recenUy been appointed Secretary to and 

might easily be anmous Iwt the brothers of Ramendra should think that he 
had been neghgent In the second place, the letter itself refers agam and 
agam in flattermg terms to the conduct of Mukunda Gum, thus suggestmg 
m the probabdity that ,t was the latter who had apl^ched 

° ^ m Dr B B Sarkar’s diary that it 

was Mukmtfe Gum who went rdund paymg the doctors All this evidence 
Mggeste ttat It was probably Mukunda Gum who obtained the letter from 
^ Calvert There is no evidence whatever to shew that Satyendranath 
BMerjee or Dr AshntMh Das Gupta obtained the letter, and both these 

T Gum was unfortunately murdered 

m 1921, and his evidence on the pomt is, therefore, not available 

w.. I consider any inference that the letter was obtamed 

by Satyendranath Banerjee or Dr Ashutosh Das Gupta to be wholly unjustified 

the evidence regarding the circumstances 
under which this letter was produced by Satyendranath Banerjee m 1921 and 
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to draw the inference that the letter must have been all along in liis 
possession The evidence is far , from clear and does not, in mv opinion, 
justify any such inference 

As to the argument regardmg the phraseology of the letter being 
un-lSnghsh, I cannot understand what inference we are asked to draw If it 
were argued that the letter was not written by Dr Cahert or that his 
signature had been obtamed by fraud to a letter, of the contents of which 
he was ignorant, I could understand the argument But m this case the 
letter is m the handwriting of Dr Calvert himself and was ivntten when 
the facts to which it jrefers, must have been fresh in his memcrj It follows 
that Dr Calvert must have been well aware both of what he was doing, 
and whether the statements coutamed in the letter were true or false The 
conclusion I draw is that the statements contained in that letter must be 
either substantially true or intentionally false 


THE ARSENIC PRESCRIPTION 

Before deahng with the expert medical evidence regarding the sj-mptoms 
shewn by Ramendra Narayan Roy during his illness m Darjeehng and the 
prescriptions and general treatment, I propose to examine ^the much debated 
prescription £« SI (a) made by Dr Ashntosh Das Gupta on the 7tli of May 
This prescription bears the mitials of Dr Das Gupta and is disowned by 
Dr Calvert The evidence of the other doctors in the cash shows that the 
medicme was so unsuitable in the mrcumstances that it seems scarcely credible 
that doctora of the standing of Dr Calvert and Dr Nibaran Sen could have 
prescribed it Dir Astutosh Das Gupta at first demed that he had made 
the prescnption and tried to say that he must have written it at the dictation 
of some one else, but he was ultimately dnven to say that he must have 
made the prescri^on and admimstered the medicme 

Two questions arise m considering this prescnption, niz 

1 Could it have been used with the mtention of committing murder? 

2 Wes it, mtended not to admmister the medicme but to use the 

prescription as a cloak' to cover the administration of arsenic in 
some more deadly form? 


■ THEORY OF' INTENTION TO CAUSE DEATH 

It IS well known to laymen as well as to medical men that the symptoms 
•of chronic arsemc poisoning resemble closely the symptoms of other diseases, 
such as, for example, ententis A would-be poisoner might, therefore, obtam 
a prescnption containmg arsemc with the object of causmg the death of lus 
victim by giving repeated small doses of the poison We are not, howeier, 
concerned with a case of chrome arsenic poisomng, but with one of alleged 
acute arsenic poisoning caused by one smgle admimstrabon of the poison 
The prescnption Ex 51 (a) contains two poisons, viz, arsenic and 
strydmme It was to be made up mto 25 pills each of which was to contain 
1/100 gr of arsemc and 1/3 gr i of Nux Vomica 

Accordmg to medical authonties the mimmnm dose of arsenious oxide 
which IS ordinanly fatal to human beings is less tlian 2 grains Some people 
are especiallj sensitive To arsemc poisoning, and much smaller doses bar e 
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caused death The learned tnal judge relying on a misqnotatiou m 
Dr Bradley’s evidence states that death has been known to occur from the 
admmistrabon of two drops of Fowler's Solution, which is the equivalent of 
l/4Sth gram of arsemous oxide Dr Bradley misread the authority m question 
q^e case is one described by Sajou m his Bncydopaedia of Medicine, but the 
facts are misstated Sajon states that after the administration of 2 drops 
of Fowler’s solution, symptoms of arsemc poisoning occurred but passed 
away unrecognised at the time A. further dose of 3 drops was then given 
to &e pabent The symptoms of arsemc poisomng were then so marked 
that proper treatment was given and the pabent recovered This seems to 
mdicate that 1 /20th gram was not fatal in &is case of extreme snscepbbihly 

It IS obvious, therefore, that 1 /lOOtb gram of arsemc could not be expected 
to produce any symptoms of arsenic poisomng, and even the whole 25 pills 
if reduced to powder and given at once would not cause death' by arsemc 
poisonmg to anybody unless that person was unusually suscepbble I find 
it difficult to believe that any murderer would set out to poison, his vicbm 
by givmg him only l/8th part of the dose which might ordinarily be expected 
to cause death One would expect a murderer m such a case to err on the 
other side and to give his vicbm an excessive dose This argument would 
apply with added force to the rase of a poisoner who had the expert knowledge 
of a doctor 


Another reason for holding that this medicme could never have been 
administered with the object of causmg the death of the Kumar, is to be- 
found m the amount of Nux Vomica m the prescnpbon Nux Vomica contams 
strychmne Strychnme poisonmg is accompamed by dramabc symptoms 
which cannot be ignored Moreover, the symptoms occur withm a very short 
time of the admimsbabon of the poison No body could hope to administer 
strychnme to a vicbm m the presence of others, and m sufficient quanbty 
to CBute that victim’s death, and yet escape detecbon In the present case it 
is conceded that Bibhabab Devi could not possibly have been a party to any 
c^pitaiy to murder her husband, but she must have known of the admims- 
drug to him It follows, that no conspirator could have 
intended to cause the death of Ramendra Narayan Roy by strychnine poisonmg 
Yet a qua^ty of the pills prescribed m Bx SI (a), sufficient to cause 
sympto^ <rf arsemc pmsomng m an ordmary human being, would be 
more likely to cause his death by str^Anme poisonmg 

i,.i ““3e up mto silver coated pills It is impossible to 

bebm ttat any conspirator would attempt to administer 25 pills to his 
^cto at one bme On the other hand, tL mixC^ 1 riufeatog th^? 
M 4 . ^ IK^ded and admmistered in the form of a powder it is 

almost certam that the powder would be vomited forth immediately ’ 

For these rewons, I am convinced that this medidne could never have- 
*^d“tS‘“fofdeSh^“'^ intenbon.that it 


POSSIBI/E USE AS A CLOAK 

« = th>® medicine was obtained 

admmistrabon of arsenic m some more deadly form 
The dififerMce betw^ cases of poisonmg by a smgle large dose and of 
poisomng by repeated small doses must be kept m mind A tethim 

out to cause the death of his vicbm by administenng a si^Tg^'‘|,sf 
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of arsenic, mnst aspect eitlier to cause the death of his victim almost 
immediately, or to fail m his attempt When arsemc is administered in 
this way, tte victim is almost certain to realise that he has been poisoned 
and to express his opinion to persons with nhom he is in contact If, 
therefore, the victim comes mto contact with persons who are not members 
of the conspiracy to poison him, he is almost certain to tell them of his 
suspicions If a doctor is called and sees the victim and hears of these 
suspicions, the probabihty is that the doctor will insist on a chemical 
examination of the faeces and vomited matter, to determine whether arsenic 
has been administered or not Such an examinabon might be eiqiected to 
reveal arsenic in quantities for which the prescription Bx SI (a) would not 
account In other words, if suspicion was aroused at the tune, such a 
prescription would be useless as a cloak 

If, on the other hand, no innocent outsider came m contact with the 
victim and heard his suspicious, death might be expected to occur quickly 
Among Brahmins and other caste Hindus in this country, it is tlie custom 
to cremate the deed body within a very short tune of death There is no 
custom of keepmg the body m the house for several days, nor is there any 
custom of burymg the dead, nor is any medical certificate required before 
a body can be burned at the cremation ground Therefore, if a caste Hindu 
IS poisoned and no suspicion is aroused at the time, it is almost certain that 
the body will be cremated and all evidence of poisomng destroyed In a case 
of this kind there is no necessity to have sndi a prescnption as Ex SI (a) 
as a cloak It seems to me, therefore, that in a case of acute arsenic poisomng 
such a cloak as a prescription like Ex SI (a) contauiing a minute quantity of 
arsemc, is either so obviously unnecessary or so obviously useless that no 
, murderer is likely to think of employing it 

1 do not beheve, therefore, that these pills were admmistered witli the 
dehberate intention ot poisoning Ramendra Narayan Roy, nor do I beheie that 
they were procured as a cloak to cover the admimstration of arsenic in some 
other form 

The idaintiff’s argument m favour of arsemc poisonmg is based almost 
wholly on the evidence of the expert witnesses, more particularly on the 
evidence of Dr HacGilchnst and Dr Bradley 


BILIARY COI/IC^-CAUSB AND TREATMENT 

All the doctors examined in the case agree as to the cause of biliary colic, 
though there is a difference of opimon as to the appropnate treatment 

Stones form in the gall bladder, which vary considerably in size If they 
are very small, they pass out with the bile and cause no great discomfort 
If, however, they are too big, they may stick m the cvstic duct or m the 
common duct They are then either forced out through a duct which is too 
small to allow them free passage, or they recede mto the gall bladder 
temporanly When the stones are bemg forced through the ducts, they cause 
the patient excmciatmg agony, which is known as bihaty colic In some 
cases the stones may not be able to pass through the ducts at all, and they 
may cause ulceration in the ducts and snnoundmg tissues and escape through 
the nlcerafaons so caused 

To quote Dr MacGdchnst, "Biliary Cohc comes m paro^ms at intervals 
of 1 or 2 mmutes or the second paroxysm may not come for dajs, or a smgle 
30 
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panxEysm may expel the stone and the thing is finishing requinng no further 
treatment except as a precaution ” 


WDBDICAI/ BVrDBNCB 

Treatment of biliary cohc may be divided into 3 stages, vii 

(t) treatment to prevent the formation of stones, or to dissolve them 
in the gall bladder, 

(ti) treatment durmg the interval, other than treatment for the purpose 
described in (t), and 
(i:») treatment^ durmg the parox 3 Tsm 

Judging by the evidence recorded m this case, medical opinion is divided 
as to the treatment 

For the interval between paroxjrsms Dr MacGilchnst would prescnbe — 
"Full diet, specially meat diet, which mci eases bile acids which have 
the power of dissolvmg gall stones to some extent 

And next, warm weak solution of alkahes such as sodium bicar- 
bonate or Vidiy waters or Carlsbad waters 

And thirdly, exercise, abdominal massage These have the same 
efiect— increases circulation of the jmces and secretions of the 
abdaminal contents 

And one must wear abdominal belts or tight clothes round the 
abdomen, and there are certain drugs that mcrease the secrefaon and 
flow of bile, sudi as sodium sahcytate, and because of marked consti- 
pation that accompames biliary cohc, laxatives 

These are the chief measures to prevent the formation of gall- 
stone and the best drug is ohve oil— Img^ doses, 2 to 4 ounces early 
morning in empty stomach daily I would give it, as oils are absorbed 
from the bowels as fatty acids and glycerine All fats break up mto 
these two before they are absorbed and these have power of dissolvmg 
the chief constituents of gall-stones There is no drug whiidi has a 
direct action or can reach a gall-stone m situ, but toere is a 
probabihty of fatty aads domg so” 

And for the paroxysms, he would advise hot apphcabons, fomentations, hot 
baths, if the patient is equal to them, and hypodermic injection of morphia 

Dr Bradley on the other hand deposes as follows 

"fi— What would be your prescription m a case of impacted gallstone 
dunng attadc? 

A— The only thmg you can do is to reheve the suffering of the 
patient 

g— What would you prescnbe durmg intervals? 

A —There is not much treatment agam I would restnct or prohibit 
eggs m the diet, would give warm saline dnnks, prescnbe exercise 
and massage and advise the patient to go and see a surgeon In 
other words, the treatment is entirely surgical, not medical ” 
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Dr Calvert clearly belongs to the sdiool which believes that dnnng 
paroicysms the only thing to do is to relieve the pain and that this end is 
most readily achieved by mjecting morphia He does not believe in any 
treatment to prevent the formation of stones or to dissolve them in sitn 
He states that in between the paroxysms, the patient is left with an imtable 
stomach and intestines dnrmg which gastric sedatives are recommended by 
the authorities Dr Calvert asserts that he was called m on the mommg of 
Hay the 6th and that he treated the patient for dyspepsia, probably due to 
gall-stone Both Dr MacGilchnst and Dr Bradley agree tliat the prescrip- 
tion Etc SI IS suitable for dyspepsia with flatulence Dr MacGilchnst, it is 
true, says that he would not prescnbe it for a man snfienng from biliary 
cohc, but the context shews that he was then refemng to the paroxysm and 
not to the intenal He nowhere says that this would not be a suitable 
piescnptum for the mterval, if the patient sufEered from dyspepsia 

Dr Bradley deposes that he would not prescribe Ex SI and SI (c) for 
the mtervals in bihary cohc nnless by comcidence the patient had indigestion , 
and in cross-examination he accepted the followmg statement in Pnce as 
authontative, viz , "In biliary cohc most frequently the development of gall- 
stone is preceded and accompanied by continuous or intermittent dyspepsia ” 

It IS true that be also states that he would not prescnbe Ex SI and 
SI (a] for mtervals m bihary colic, because tliey will treat tlie effect and not 
the cause 


EFFECT OF EXPERT EVIDENCE 

The total effect of this expert evidence seems to me to be this 
In the intervals of biliary colic, the iiatient ivill probably suffer from 
dyspepsia Frescnptions Ex SI and SI (e) are smtable for dyspepsia but 
would not reach the cause of the trouble, mz , the gall-stone Though 
Dr Bradley wonld not have given these prescnptions, it is by no means 
clear that Dr MacGilchnst would disapprove of them Dr Calvert’s state- 
ment that he prescnbed these medicines for dyspepsia caused by gallstones 
Is, therefore, not an incredible or unreasonable statement Dr Calvert’s 
disbehef m ^e efficacy of any treatment m the interi’al for the purpose of 
removing the stone, is shared by Dr Bradley, and therefore, the absence 
of any prescnption mdicating snifli treatment is no mdicahon that the patient 
did not suffer from bihary ccflic 

It IS agreed on all sides that for the paroxysm the only treatment is to 
reheve the pam, preferably by injecting morphia Dr Calvert asserts that 
from the begmnmg be advised morphia injections but the patient obstinately 
refused to have them, because his mother had died after receiving a hypodermic 
injection and he attributed her death to the mjection 

Now it is not demed that Ramendra Narayan’s mother Bilasmani Devi 
had died after receiving such an injection All die members of the Daijeehng 
party who have deposed m this case have sworn that hypodermic injections 
were recommended by Dr Calvert and refused by Ramendra Narayan Rc^ 
Moreover, both in his letter dated May the 10th, 1909, and in his letter 
dated August 3rd, 1921, Dr Calvert clearly stated that Ramendra Narayan 
Roy refused to have an injection until too late I am nnable to imagine 
any circumstances which could have induced Dr Calvert falsely to assert 
in the letter Ex Z[20S\ the stoiy of refusal of hypodermic injections, nor 
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can I understand -why he should have mentioned this detail in his letter of 
1931, if It was not true The letter of 1921, E» Z(12T), does not read like 
the letter of 'a who has been instructed what to write, and eren 

Mr Chatteriee for the plamtifi in dealmg with this letter described it as 
the result of real memory 


RBFDSAI, OF HVFODBRMIC INJECTION 

We are asked to reject the evidence regarding the refusal of hypodermic 
injection by the patient, because the witnesses give very conflicting evidence 
as to the time when it was recommended, and also very conflicting evidence 
as to the time when consent was ultimately obtamed and the injection given 
I regard this conflict of evidence as natural Further, our attention was 
drawn to the phrase, "The morning I was called m he felt so much better 
that he dechned the treatment I proposed” in E* Z(205), and Mr Chatter jee 
asked us to hold that Dr Calvert meant to say that he advised hypodermic 
injection during the interval between paroxysms Dr Calvert was not asked 
to e^lam the meanmg of this phrase It does not seem to me necessarily 
to mean that he recommended an injecbon during an interval, nor can I 
believe that Dr Calvert would ddibeiately write what he considered nonsense 
in such a letter, whatever the inducement to write the letter mi^t have 
been It must be remembered that when writing that letter Dr Calvert was 
not attempting to describe accurately and in detail the course of the illness 
he was writing a difficult letter to a person whom he had never seen I am 
of opinion that the very fact that t^ story of tiie mother dymg after an 
mjecbon remained m Dr Calvert's memory, 'is a strong mdication that 
an injection was recommended and refused until too late 

It should be noticed that m the first prescription Ux 52, there is included 
Emt opu, and in E* SI (c), a later prescnption of Dr Calvert’s, there are 
opium and belladonna pills 

Dr Calvert’s description is to the effect that when injections were refused, 
he tried Emt opn and subsequently the opium and belladonna pills as .substi- 
tutes We have been asked to hold that they could never have been prescribed as 
substitutes As to the efficacy of tiiese alleged substitutes, Dr' ' Bradley 
deposmg m 1935, said 

"Emt opu on Eai 52 is a l in i m e n t I would not prescribe it — but 
20 or 25 years ago when I first began to practise, it was used tot 
massaging*, for rubbing into sore, painful areas and so forth, but 
expenence has shewn it is of no use It is not absorbed” , 

and {Ex Si (c) shewn) — 

"2— Suppose the patient had refused hypodermic mjecbon and he 
had pam, would it have been reasonable to prescribe this opium 
and belladonna as aedatiTe? 

A — H ^ had refused hypodermic injection, then opium and bdladonna 
piBs would be a good sedative to give— logically it would be ” 

Dr Calvert was under no illusions as to the comparative superiority 
of injections, but in this case he said that it was not a case of what treatment 
was necessary for the patient, hut what treatment he would accept and agree 
to at the hands of his medical attendants , 
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I can find no adequate reason for rejecting Dr Calvert’s evidence 
regarding the refusal of hypodermic injections by Ramendra Narayan Roy 
unfal too late, and regarding the prescrixihon of substitutes for injection 

, I hold, therefore, that there is clear and reliable evidenee on record that 
the treatment for paroi^ms in bihai; cohc was prescribed in this case 

But the prescription of Dr Ashutosh Das Gupta on May 7th, viz Ex SI (a), 
was not appropriate in a case of bifaaty colic All the doctors agree on 
this point If this prescnphon had been made by Dr Calvert, it would be 
difficult to beheve that he had already diagnosed biliary colic But it was not 
prescribed by Dr Calvert It is true that Dr Ashutosh Das Gupta tried to 
suggest at one tune that Dr Calvert must have prescribed this medicine, 
but he gave up the suggestion 

Dr Ashutosh Das Gupta was not a fully qualified Bachelor of Medicine 
He had no qualifications which would be recognised outside India He had 
passed out of the Dacca Medical School, but was, at the time, young and 
inexperienced It is agreed by all the experts that on account of Ihe marked 
constipation that usually accompanies bihaiy colic, laxatives are indicated 
for the intervals, and tiie evidence of the defence witnesses other than 
Dr Ashutosh Das Gupta, is to the effect that Ramendra Narayan Roy suffered 
from marked constipation at this time 

It would have been natural for Dr Asbutosk Das Gupta to prescribe a 
laxative Instead he prescribed a drastic purgative This purgative would 
have been harmless at ordinary times 'Though it was in fact not suited to 
the occasion, I do not think that the admimstration of this medicine shews 
any criminal mtention ■ it is a medicme which an mexpenenced and rather 
mcompetent medical student might have thought to be suitable 


"WATERY MOTIONS WITH BLOOD’’— POSSIBLE EXPLANATION 

Dr MacGilchnst and Bradley have deposed that frequent watery mohons 
with blood do not occur m cases of bihary colic, and Dr Calvert agrees that 
they occur very rarely From this it is argued that Ramendra Narayan Roy 
could not have been suffering from bihary colic But this conclusion does 
not logically follow It may be that in cases of biliary colic where there 
has been no mterference by an incompetent physician, watery stools with 
blood will not occur But the problem we have to solve is whether such 
symptoms would occur in a case of bihary cohc if the patient had been 
given the medicme of prescnphon Ex SI (a) This qneshon was not put 
directly to any doctor The nearest approach to a direct qneshon on this 
point was made to Dr Bradl^ In his deposihon occur the following 
passages 

"Q — ^You have seen the prescnpbons for indigeshon and flatulence, 
and then jion come across these two other piescnphons of bis, one 
indicahng severe diarrhoea and the other indicahng collapse, 
and yon also have seen the presenphon for reheving cramps and 
also the limment for applicahon on the stomach, and yon also 
have the informahon that Col Calvert found free fresh blood 
m the stools of the pahent on hie day of his collapse, putting 
all this together, how do yon diagnose the case’ 

— My first impression would be cholera, but when I beard of the 
fresh blood I would rule Eiat out and go back to the previous 
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question to which I said that something (mnst) have produced an 
intense congesbon ' of the lower bowels 

Q — Suppose when this occurs to yon, you are told that behind Col 
Calvert's back the prescnpbon Eae SI (a) was made, would that 
help yon to come to a diagnosis 7 

A —I would have settled it in my mind I would think that the 
' pabent had had an overdose of tins (pomts to Ex SI (a)) 

Q — -What would you call an overdose? 

A — ^That would mean a long answer, because yon mnst take the 
prescnpbon as a whole and not any one of the ingredients You 
have half a gram of aloin, a gram of enonynam, one-third gram 
of nux vomica, these three things alone in the doses here, are 
capable of prodncmg purging, specially in a pabent with gastnc 
imtabon or mdigesbon Kormally, I would not expect anythmg 
serious from the amount of arsemc here— 1 / lOOth of a gram Judging 
by what we know of the pabent it might prove serious m com- 
binabon with the other ingredients, but I would come to the 
conclusion that an overdose had been given by mistake, but I 
should say that this prescnpbon as it stands, one piU three 
times a day, might itself prove senous under the circumstances 
as I visualise them, but I should imagme an overdose, when 
there were so many doctors and nurses, but I put m nurses as 
I read m Col Calvert’s evidence that there was a nurse on tiiat 
day and she docs not appear again— I should imagme some 
mterference with each other I should suspect an overdose — ^the 
case being muddled up m some way How i*an it be otherwise 
when on three days you have an amazing collechon of prescnp- 
bons ? It IS constantly (7 certainly) not the ebqnette of our profes- 
sion to administer a medicine to a pabent behind the back of the 
consulting physician 

and— 


"fi-Are you suggesbng that Col Calvert did not treat the case 
properly ? 

A suggest that m view of his statement that there was bna^t 

red blood in stools and the collapse and death of the patient 
I think that I should add m defence of Col Calvert that he 'felled 
to realise that there was any influence or factor m the case until 
It was too fete He was too great a physician to make a careless 
mistake He was proceeding on the assumphon that it was 
^ ^ don’t want to cntimse a 

“ mistake or his memory 

was at fault " , 

tho symptoms which appeared on May 

the 8th “ight be expected to occur, in a case of biliary colic, if, during an 
interval, the pills prescnbed in Ex SI (o) had been atomster^d * 

Jtte do^s have one and all stated that if there is bleeding m the upper 
intestine, this will pass out of the rectum as a terry bla<ik”fubstance-3o^ 
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as Dr Bradley says, "tfie mtestmal tract is 36 feet long and some digestive 
processes must have taken place on the blood passing through that, however 
rapidly it might pass, and therefore it would get black ” 

In deahng with this point, 'too, it is not clear that doctors have taken 
into acconnt tiie drasbc purgative'^ SI (a) , 

Be that as it may. Dr Bradley’s evidence seems to me to shew that the 
symptoms of May Ihe 8fh could occur in a case of biliary colic, if the 
patient had taken the drastic iinrgative prescribed by Dr Ashutosh Das Gupta 
There is no evidence regarding the number of these pills taken by the 
patient But we do know that he was a self-^Ued obstinate young man, 
and he may easily have taken more than the prescribed number 

The later prescriptions of May 8th are admittedly not prescriptions which 
may be expected in cases of biliary cohc, nor are they the recognised treat- 
ment for acute arsemc poisonmg They shew merely that steps were taken 
to deal with the symptoms already mentioned 


SYMPTOMS OF ARSBNIC POISONING 

Mr Chatterjee for the plamtifi laid considerable stress on the evidence 
that the symptoms of May 8th are those that occur in cases of acute arsemc 
poisonmg '^e authorities all agree that in cases of acute arsenic poisonmg 
the symptoms may resemble those of cholera, but that m tiie former red 
blood may appear in the stools, whereas in the latter it will be absent In 
both cases, cramps and exhaustion may be expected to occur 

But none of the doctors were askqd whether these symptoms would be 
likely to occur at the times described by the plamtifi 

In Lyon’s Medical Junsprudence the symptoms of acute arsenic poisonmg 
are descnbed thus 

"Gastro-entenc type — 

In this country, where practically all cases of arsenical poisonmg 
are due to one or other of the three shghtly, if at all soluble, natural 
compounds, iws , the oxide or the sulphides, symptoms do not appear 
till from half to one hour after the ingestion of the poison The oxide 
is usually more rapid m action than the sulphides The interval before 
the appearance of the symptoms may be very short if a large dose of 
die poison has been taken, or if the arsenical compound has been 
treated with a substance that increases its solnbihty, as is not infre- 
quently done This practice wiH be referred to later 

The earhest effects foUowmg on the takmg of the poison are a 
fedmg of famtness, accompamed by nausea and heart-bum Shortly 
after this the mdividual begins to vomit, ejecting such food as his 
stomach may contam The heart-bum rapidly develops mto a burning 
pam m the stomach, which extends upwards to the throat The pam 
mcteases m mtensity, and spreads over the abdomen and thorax, 
the shghtest pressure on the abdomen is resented It is at this stage 
that the medical man generally first sees the jiahent He will probably 
find the unfortunate tossing about on his charpqy or on the floor, 

' vainly trymg to find some position which will brmg him rehef from 

the agmuzmg pam, while at mcreasmgly frequent mtervals he reaches 
over the side of the bed to vomit, with explosive. violence, quantities 
of shmy fluid, which may already showing spots or streaks of blood 
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The throat feels' taw and parched, the thirst is nfK^nencbable 
The pshent begs continually for water which he swallows greedily only 
to eject It almost mstantaneonsly The tongue is coated with a thick 
white fnr The vomit begins to be more mucoid in character, and is 
coloured yellow or green by regurgitated bile, and is probably now 
more heavily flecked or streaked with blood The abdomen is distended, 
and the torment is mcreased by the superaddition of colic' Purging 
soon. follows, at flrst of the ordinary bowel contents, later of foetid, 
faecnlent, and perhaps blood-stamed matters An ominous d^'is the 
appearance of thin, watery, turbid motions, resembhng the well-known 
"rice-water” stools of cholera Tenesmus and pam of a bunung 
character are constantly present in arsenical poisomng The patient at 
first has control over hia sphincters, he will during the earher stages 
retire to the closet, or will ask for tlie bed-pan, later with increasing 
exhaustion will come loss of control and mvolnntary evacuations The 


urine may be suppressed, or if any is passed, it is high coloured and 
albummous, and possibly contams blood Micturition is difficult and 
painful Soon after the onset of purging the nervous symptoms become 
manifest Cramps occur particularly of the muscles of the calves 
Exhaustion from pain and the rapid draimng away of the body fluids 
brings with it tlie usual signs of collapse, a feeble pulse, embarrassed 
respiration, and a subnormal temperature, accompanied by cold clammy 
'sweat The face is pmched, the eyes sunken, the Tireafli cold, the 
cyanosis of the lips tells a deficient aerahon of the blood, winch, 
thickened by the rapid draimng away of the body fluids, can no longer 
be maintamed in efficient circulation by the failing heart The patient 
gradually but steadily suiks, fluid evacuations dnbble away faom the 
now inert body, feeble attempts to vomit give place to a persistent 
hiccough The mmd, at first unaffected, sliares m the general eiffiaus- 
tion, a low dehnum may supervene Respiratory and cardiac weak- 
ness become progressively more marked, twitchmg of the muscles, 
or even general convulsions, may usher in the end, which, however, 
in most cases takes place quietly from respiratory and cardiac failure 
in from eighteen to twenty-four hours 


« 18 as a rule steadily progressive from start to 

finish, the procession of the symptoms bemg continnons Remissions 
may, however, occur, fallowed by a return of the acute symptoms 

Prognosis —Such is the sequence of events m a fatal case, but 
a fatal issue is, of course, not mevitable The seventy of the early 
symptoms may subside, the vomit becomes less m quantity, the stoofa 
less copious, are now tinged with bile, the acute bnnmig pam is 

mavti. t The exhaust^ pafaent 

1 awaken, shaken by the storm he has weafliered, 

with a stiU imteble stomach, which is unable to tolerate any but the 
abdomen, a sore throat, and a tr^blesome 
thirst Improvement is generally rapid, though in eirrarf.^,,1 cases 

wastmg of the muscles, md paralysis 
may supervene days after the subsidence of the acute conditi^ ^ 

P’a'® after the patient has entered the 
becomes stronger, the respiration improves, 
ffie body temperufaie nses to normal or even over, a stage of reaction 
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Signs presaging a fatal terrmtintaon are the contmuance of 
copions '^tery motions, &11 of temperature, mcreasmg cyanosis, and 
a' failing pulse 

From this description, I shotdd not expect the pain m the chest to occur 
3 or 4 hoars itfter the admmistration of the poison, nix should I expect the 
vomitmg and ‘ purgmg to be delayed for, 8 or 10 hours I _can find no 
authority for the view that liquid motions would cease to occur 8 or 10 hours 
before death, though the patient contmned to pass mucus' stamed with a 
little red blood In other words, though the symptoms found on May 8th may 
each of them occur m cases of arsemc poisonmg, I am not satisfied that they 
would occur in the order and at the tunes alleged by the plamtifC 


DR DENHAM WHITE’S OPINION— NOT HELPFUL 

I 

Mr Chattei^ee laid great stress on the evidence of Dr Denham White who 
deposed for the defendants 

Dr Denham White deposed that from Dr Calvert’s evidence alone, uith- 
out considering the prescriptions, he formed the opmion that the case was not 
of enteritis, but when he took the prescriptions mto considerataon, it was his 
opinion that the illness was dysentery but that the treatment vres not for that 
In view of the fact that Dr Calvert insists that he does not remember with 
any degree of accuracy what was the course of the illness, and that speaking 
from memory, he gives the ordmoty symptoms of biliary cohc, with the smgle 
addition that the Kumar passed motions consistmg of blood-stained mucus 
with a little free blood, it is difficult to understand on what material 
Dr Denham White formed tl^ese opimons His opimon and the opmions of 
the other experts m the case are much less helpful than they might have been 
owmg to the manner in which they were examined These doctors may 
reasonably be regarded as experts m medical matters, but they are not neces- 
sarily experts in appraising the value of oral evidence They are competent 
to give expert opinion on a given set of facts, but they are not necessarily 
competent to determme from a mass of contradictory evidence what those 
particular facts are Therefore, tbeir opimons as to the' significance of the 
prescnptians made and of the symptoms that are known to have occurred 
are entitled to respect But any opinion expressed by them, based on a 
perusal of the oral evidence of a witness and without a clear statement of 
the facts which they consider to have been established, seems to me of httle 
value For this reason I find it difficult to attach much importance to the 
evidence of Dr Denham -White to which I have referred above 

After careful consideration of all 'the medical evidence m the case, I do 
not think there is any good reason to doubt Eiat Dr Calvert diagnosed 
biliary cohc and treat^ Bamendra Narayan Roy accordmgly, and that the 
symptoms which occnned on May the 8th were due m part to biliary cohc, and 
possibly in part to the purgative Ex St (a) 

. , f * 1 

Mr Chatterjee for the plamtifE drew our attention to the evidence of 
Satyendranath Banerjee reg^dmg the change of bedroom after duSk on the 
evemng of May Eie 71h and argued from this that Ramendra Narayan Rc^ 
must have been rolhng about m agony in his bed on that mght From this, 
we are asked to hold toat the agony and rolhng which mduced the conspirators 
to move Ramendra from- his bedroom to a bed on ''the flcxir of an'adjcumng 
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room must have been due to the arsemc poisoning U that were indeed the 
case, then the change must either have been made after mid-night if it is to 
fit m with the plamtifi’s version, or have been made in anticipation the 
agony to come With a fine disregard of his client’s evidence, Mr Chatterjee 
also drew onr attention to the evidence of Satyendranath Banerjee to the 
effect that the attendants went to hed that mght at about 10 p m and slept 
peacefully till mommg Mr Chatterjee treated ns to a vigorous denunciation 
of the heartlessness of these scoundrels who paid no attention to the screams 
. of agony of Ramendra Narayan Roy and left him unattended till morning 
We were then asked to consider the evidence of Dr Ashutosh Das G-npta and 
hold that a messenger was sent to Dr Calvert at 4 or 5 am to report that 
the patient was much better and to obtain the prescription Ex SI (e) I shall 
refer to these versions when discussing the theory of conspiracy 


INCONSISTBNT FINDINGS OP TRIAD JUDGE 

The learned trial judge is rather mconsistent in his findings on this 
subject At one place m his judgment, he indicates that nobody suggested 
that if arsemc got mto Ramendra Narayan’s system on May 7th and led to 
the symptoms found on May the 8th, that arsenic must have come from the 
pUls of the prescription Ex SI (a) But later Hie learned judge observes 
"But so long the hare possihihty that he (»e. Dr Ashutosh Das Gupta) 
gave this medicme hke a quack and was frightened at tiie result, remams, 
I cannot find that he did it wilfully to cause death” The learned trial judge 
was not satisfied that there was a conspuracy to kill, nor even a dehberate 
attrapt to murder Ramendra Narayan Rcy yet at the same tune the iMm^d 
jndge held that the telegrams sent dunng the course of the illness were 
d^erately false, that the watery stools with blood were dehberately hidden 
from Mr Calvert and thereby the latter was prevented from appl^ng the 
^ Calvert was subsequently mduced to write a 
tetter full of falsehoods and to give a dehberately false certificate of death. 
I am unable to ^ncile these findings The learned counsel for the nlmniifF 
who based toe wMe of the rest of his argument on the findings of the judge, 
ch^ttged this findmg and argued that there must have been a conspiracy 


ADDEGED CONSPIRACY TO MURDER 

Let ns, ^efore, consider the possibihty of there having been a deliberate 
Tn Narayan Roy, by , admmistermg arsemc 

phoning In favour of the theory of deliberate arsemc poisonmg we have 

admmistration of the poisM I have 
shown above ttat I consider this evidence worthless We have further the 
^ptoms of the 8th of May which are apparently consistent with a case 

I think, inconsistent wito the defence 

menhoued in the 

teteg^, » the obito^r notice which appeared m the newspaper on 
Jtoy fffh, and if the letter of Satyabhama Debi in 1917 is considered cradusive, 
it was not beheved by the family to be the cause of death 
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lUSFDTATlON OP THEORY 

Against this we have the considered opinion of Dr Calvert who was, an 
extremely able physician, and who had the advantage of seemg the [/alient 
before the senons symptoms developed and who mnst^have heard from the 
patient himself the symptoms which manifested themselves previously 
Dr Calvert's evidence is confirmed by his letters and his certificate, nnless 
these, are ' dehberately false, there was a proposal to inject morphia, which 
cannot be reconciled with the plamtifi’s version It is also difficult to acconnt 
for Qie change of bedroom in a way to fit m with the plamtiff's version It 
seems to me that nnless Dr Calvert was knowmgly writing false letters and 
giving a false certificate, the theory of conspiracy is untenable, and Dr Calvert 
had no reason to do so — ^unless of course he was bribed But the most con- 
vmcmg refutation of the tiieory is obtained by merely setting out the conduct 
of the conspirators step by step on the assnmpbon that' there was a conspiracy 
Thus, we are requested to believe that Satyendranath Banerjee, Dr. Ashutosh 
Das Gupta and Mnktmda Gum conspired together to murder Ramendra Narayan 
Roy by administenng a smgle fatal dose of arsenic They waited before 
putting their plan mto effect, until Ramendra had some illness requiring the 
attendance of an outside physician of great reputation They then called m 
two doctors, VIZ Dr Calvert and Dr Nibaran Sen Gupta, and demonstrated 
that there was nothing much the matter with Ramendra Narayan Thereafter 
they gave the poison H we are to accept the plamtiff’s times, they persuaded 
their victim to change his room for no reason apparent at the time,, and in 
anticipation of the agony he was about to suffer Next morning early, at 
44) or 54) A u when the poison began to taJce effect, one of them ran off to 
Dr ' Calvert with the false news that the pabent was feeling much better, 
in order to get a simple medicine for dyspepsia When all the well known 
symptoms of arsemc poisomng had appeared, they sent off a false telegram to 
Jaidebpur to the effect that Ramendra was feeling better and was contem- 
plabng letuimng home Thereafter they called m Dr Calvert and Dr Nibaran 
Sen to see the pabent while he was sbll ahve, and might possibly have been 
saved, and shewed these doctors some at least of the blood-stamed fisces and 
at the same tune' sent another telegram to Jaidebpur reveahng the symptoms 
which might raise suspicion They were fortunate enough not to arouse the 
suspicions of Dr Calvert or Dr Nibaran Sen, so as soon as these doctors left 
the housq at duskj they called m another do^r, Dr B B Sarkar, to see 'the 
pabent Even his suspicions were not roused Then next mommg, they 
brought m a fourth'doctor— Dr Fran Knslina Acharyya— with a request that he 
should see 'the pabent, but when Dr Acharyya arrived, they rinsed to let 
him uncover the body Not cdntent with these persistent attempts to arouse 
suspicion, they sent one of their number to Dr Calvert while the facts were 
sbll fresh m his mind, to ask htm to write a letter to Jaidebpur, full of the 
most obvious falsehood Then two months later they wrote to a sbanger 
m'Darjeehng askmg him to get a felse certificate of death from Dr Calvert, 
menbonmg as the cause of death, a disease (biliary cbhc) which is tare m 
young "men and' v^hidi very rarely indeed ends fatally — and, this in 
spite of the fact that they had revealed in bieir telegram to Jaidebpur the 
symptoms of arsemc poisoning, and in spite of the fact that according to the 
finding of the trial judge (a finding which is based on no evidence whatever) 
they had sent infonnabon to the newspaper to the effect that the death <ff 
Ramendra Narayan Roy had been caused by fever accompanied by loss of blood 
and pam m .the abdomen < 

Such conduct, IS so unnatural and unreasonable that no court could readily 
believe it occurred , , .. I • 
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POSSIBI/B MOTIVES 

la considermg' wh^er th^ was snch a conspiracy, the possible motives 
of the conspuators deserve j^namiiiation The learnt^ connsel appearuig for 
the plaintifi has laid great stress on the evidence that Bibhabati jOeyi, wife of 
Ramendra Narayan Roy, came of a family of very limited means , and he argued 
that Bibhabati Devi’s brother Satsrendranath Banerjee was so ^ected by 
this marriage of his sister to 'a very wealthy bndegroonj., that he virtually; 
abandoned his studies and, spent his days m idle luxnry as a guest of his 
brother-m-law The suggestion' was made that Satvendranath Banerjee 
became so enamoured of a life of ease and luxury that he must have planned 
to remove his brother-m-law and secure that brother-^n-Uw's estate fpr himse^. 
Betters from his mother she^v that Satyendranath Banerjee spent more tune 
at Jaidebpur than she approved of, and they mdicate that the mother dreaded 
the effect, on a boy who had his own way m the world 'to make, of the 
luxury of the Bhowsl family It is easy to exaggerate the importance of 
these letters, and to my mmd they do not prove anything more thm the 
natural anxiety of a mother who had her son’s real welfare at heart It, may, 
however, reasonably be argued that the possibilily of acquiring great wealth 
might have attracted Satyendranath Banerjee and mduced him to consjare 
to murder his brotherm-law But this motive could hardly have weighed 
with the other alleged conspirators — Dr Ashntosh Das Gupta and Mnknnda 
Gum They were servants of the Bhowal Estate, they yvere more likely 
to benefit matenallv if Ramendra Narayan Roy lived to enjoy the estate than 
if the moome of the estate went to an absentee landlord hvmg in Calcutta. 
No mohye ;for them to jom m any conspiracy has been so much as suggested 
Presumably the theory is that they were won oyer to Satyendranath ,Banerjee’s 
views by some promise of future payment Satyendranath waa then a person 
of no means , he could not make any immediate cash payment as' an , mdnce- 
ment If the conspiracy succeeded, Satyendranath Banerjee could not hope 
to obtam any money from the estate for some months Yet we are aske^ 
to beheve that these people reUed on a promise of payment m the future, 
and comrmtted the crime from which Satyendranath Banerjee was to profit, 
while he remamed safely m the background In this connection it shopld 
be observed that accordmg to the plainbfE’s version, it was Dr Ashntosh Das 
Gupta who prescnbed and admmistered the poison and who withheld the 
bloody motions from Dr Calvert’s inspection, and it was Mukunda Gum who 
sent the false telegrams No cnmmal act seems to be assigned to Satyendra- 
nath Banerjee himself H suspicion was aroused, it would fall on others bnt 
not on him It is also significant that no suggestion is made that either 
Dr Ashntosh Das Gupta or Mnknnda shewed any signs of havmg acquired 
wealth, nor did they apparently jom forces with Satyendranath Banerjee, 
after the party returned to Jaidebpur from Darjeehng In other i words, 
though Satyendranath Banerjee has prospered and prospersed exceedingly, 
owmg to his sister’s widowhood, there is no reason to beheve that any of the 
other persons who are supposed to have taken part m the conspnracy has 
prospered m any way 


CONCBDSION 

I am convmced that there could not have been any conspiracy to murder 
Ramendra Narayan Roy, and, therefore, that there was no reason why Dr 
Calvert should write deliberately false letters or give a false certificate For these 
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reasons I hold that Dr Calvert most have diagnosed biliar; cohc and must 
have treated Samendra Narayan Ray for that complaint, and I hold further 
that the symptoms which appeared on May the 8th must have been due to 
the bihary cohc, aggravated possibly by the pills of the prescription Ex 51 (a), 
and that these pills were admimstered to Ramendra Narayan Roy m all good 
faith 


PROCURING OP CERTIFICA.l'BS OP DEATH AND CREMATION 

Before leaving this question of conspiracy I should like to deal with the 
suggestion that a false cerbdcate of death was obtained from Dr Calvert and 
false certiEcates of cremation were obtained from other persons, by Satyendra- 
nath Banerjee' 

On behalf of the plamtiff it has been suggested that all these certificates 
were obtained, by Satyendranath Banerjee 

Tti view of this argument it is desirub^ to esamine wilh some care the 
evidence shewmg how these certificates were obtamed It may be stated at 
the outset that there is no single witness who states that Satyendranath 
Banerjee took any steps to obtain the certifica^tes, and there is no document 
whidi shews clearly that he did so 

Ex Z{12<l) {a] IS a letter from Dr Calvert to Han Mohan Chandra and 
reads 

“Dear Rai Bahadur, 

I )i 

'Dr pal asked me to send you this certificate on completion Emdly 
acknowledge receipt I shall be glad to receive my fees m dne course 

Yours faithfully, 

, J T Calvert" 

I > 

To this letter Han Mohan Chandra replied 


Ex z^aHi 


“Dear’ Sir, 

I thank, yon for the Death Certificate of Eumar Ramendra Narayan Roy 
of Bhowkl 

I send Rs 32/- as your fee and shall he obhged if you will kmdiy send 
me a stamped receipt for the amount 

Yours respectfully, 

• ' H M C” 

This correspondence Shews clearly that soiiiebody from Jaidebpnr com- 
missu^ed Han Mohan 'Chandra to obtain 'the cerhficate from Dr Calvert 
There is, however, no letter from Jaidebpur to Han Mohan Chandra, and no 
direct evidence as to who commissioned him to obtam the certificate Our 
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fitfBiitifm was drawn to fte following draft of a condolence letter which appears 
to have been sent by Han Mohan Chandra to Ranendta Narayan Roy, the 
elder brother of Rainendra — 


£« Z(f2d) 


“Darjeeling, 

11-5-1909 


“(My dear Raj Rnmar Bahadnr) 

My dear Mr Sen, 

It IS extremely to be regretted that (yonr brother) Raj Euinar Ramendra 
Narayan Roy Chowdhun of Bhowal has suddenly died I beg to offer my 
sincerest condolences to (you and) the family of the deceased and earnestly pray 
God may give (yon and the fsinily) them strength and courage enough to 
sustain (yourselves) themselves m their cruel bereavement 

I am informed that it is the wish of (yourself and of) the wife of your 
much lamented deceased brother to do some work of pubhc benefit at 
Darjeeling to commemorate the name of (yonr lamented brother) her deceased 
husband ‘ 

I am just informed that Babn Mohendra Nath Banerjee has proposed to 
the wife of the deceased to give him some thousands of expenses for some 
of his purposes I beg to take the liberty of advising the eldest Rnruar and 
the wife of the deceased and yourself not to give any money to Babu Mohendra 
Nath Banerjee for his purposes If the el^t Rnmar and the wife of the 
deceased wish to do anything at Darjeehng to commemorate the name of the 
deceased, I should strongjly advise (you and yonr deceased lamented brother’s 
wife) them to subscribe Rs 30,000/- for the additional building required at 
the Sanitannm 

As will be seen from the enclosed copy of the Oomrmttee’s Circular on the 
subject, if Rs 30,000/- is subscribed, the upper floor of the building vnll be 
named after (your lamented brother) the deceased Rnmar and which I tViinTr 
would be the most promment and the fittest memorial to commemorate his 
name 

I am going to call a pubhc meeting at the Samtaimm to express sorrow 
at the deafli of the Eumar 

Tmstmg all well with you, 

I remam, 
Yours sincerely, 
Illegible ’’ 


(WithEa; 317) 

"To the Private Secretary to the Maharajadhiraj Bahadnr of Burdwan 
“My dear Mr Chatterjee, 

Von are aware that Rnmar Ramendra Narayan Roy Chowdhniy of Bhowal 
IS dead I wish to call a pubhc meetmg at the Sanitarium Hall to express 
sorrow I think the fittest person to preside at the meeting (struck off)" 
Particular emphasis was laid by Mr Chatterjee for the plamtifi on the 
figure of Rs 30,000/- mentioned m this letter, as this was the sum for which 
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Ramendra Narayon’s life was msnied Mr Chatterjee asked ns to draw the 
conclnsion from this letter that Satyendranath Banerjee was promising the 
amount of the insurance money to these Dar^eehng residents in return for 
their assistance in procuring false certificates 

In my opinion no such inference is justified In the first place, this letter 
Is not evidence of any offer made by Satyendranath Banerjee It refers 
merely to gossip of which the writer had heard But, further tha-n this, if 
it mdicated that any proposal had been made by Satyendranath Banerjee, 
that proposal must have been made to Mohendra Nath Banerjee, the leader 
cf the party opposed to Han Mohan Chandra 

Han Mohan Chandra was m commumcation with Samendra Narayan Boy, 
not with Satyendranath Banerjee If Satyendranath Banerjee took any 
steps to obtam the certificates, we might reasonably expect that he would 
approach Mohendra Nath Banerjee and not Han Mohan Chandra to get the 
certificates 

This draft read with letters E^s (a) and Z(120] quoted' above 

suggests that it was not Satyendranath 'Banerjee who obtamed the certi- 
ficates There is other material to confirm this conclusion The diary of 
Satyendranath Banerjee is silent regarding any steps taken by him at this 
time to obtam snCh certificates, though it refers to his other activities designed 
to safeguard his sister’s mterests At this penod, Bibhabati Devi was hving i 
at Jaidebpur with her brothers-in-law and was shewing no mclinahon to join 
her brother Satyendranath Banerjee had, therefore, no' nght to act on 
'her behalf There was also no reason at that tune why the estate ofEcers 
should not take the necessary steps in the matter 

Later Satyendranath Banerjee succeeded in persuadmg' his sister to con^e 
'Over to his side It is adrmtted that this did not occnjr until the 4th erf' 
November, 1909 

The entries m Satyendranath Banerjee’s diary under dates November 
4th to November 5th are as follows 

“Stay at Jaidebpur — Sister wants Rs 8,000/- m lump sum from the 
Chief Manager and also the Life Insurance Fohey and papers from Jogen 
She appomts me her agent with powers to take all kmds of papers and docu- 
ments from the Chief Ifonager on her behalf All important work requirmg 
her signature will be postponed if I be not at Jaidebpur 

Choto Kumar comes to Dacca I stay the mght at Jaidebpur Kumar’s 
drinking orgies at night, Ketu Dr ’s drunken dmices ” [Bx 399(25)) , 
and ' ' , ' ^ 

“The mommg at Jaidebpur— photographic enlargements at Kumar’s 
studio Sister writes to Mr C C' Guilhland, Resident Secretary of the City 
of Glassgow Life Insurance Co that she is the only legal heir of the late 
Kumar Ramendra bemg a childless widow, and hence entitled to the payment 
of the sum of Rs 30,000/- for which Ramendra’s life was insured Come 
to Dacca by the midday tram A letter from Sushil ,waitmg— he writes to say 
that his father won’t lend money It is not bis pracbee Burra Kumar will 
be in a great fix Labh Cband has sent m a lettei of Attorney demandmg 
payment of about Rs 68,000/- and odd with mterest at 12 per cent withm 
7 dajrs 

15 As 
2 » 

{Bx 399(29) (a)) 


n tram fare to Dacca 
Cool^ both places 
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A letter from the Manager of the Estate, F W Meedbam, to Ranendra 
Narayan Roy, dated ISth November, 1909 is to this efiect — 

“My dear Ranendra Sahib, 

I have received a letter from the late second Rnmar’s widow, saying that she 
has instructed her brother, Babu Satyendranath Banerjee, to leahse the money 
due on her late husband’s Life Insurance Fohcy made wilh the City of Glasgow 
Insurance Co She is evidently under the impression that the wbole amount 
of the insurance money belongs to her, but this is not the case, as 'the 
premium was always paid by the Estate, and accordingly I think she is 
entitled by law only to a 1 /3rd share of the same, as heir to her late husband’s 
property, after deducting the loan of Rs 10,000/- (Rupees ten thousand) with 
the mterests due on same, which was given to your late brother by the 
Insurance Co on his pohcy and which is entered m the list of the Bonded 
debts IRiwever, if yon and Rabindra Sahib are willing to foiego your shares 
of this money m her favour, will you kindly let me have a note to this 
efiect , and I will then do the needful, and apply to the Insurance Co for the 
money and will credit same to Srimati Btbhabati Devi Choudhnrani’s account, 
and she can draw the same whenever she wishes to do so All the corres- 
pondence IS however with her, and I can take no steps until she return the 
same to me She also writes that she has made up her mind to take the 
succession certificate from the Ordinal Side of the Hon’ble High Court I do 
not know who has given her this advice, as the certificate must be apphed 
for from the Dacca and other judges (rf the districts in which you have 
properties and there are none within the jnrisdicbon of the High Court 

WiH yon kindly mform her about this, and I will also write to her, on 
receivmg your repjy to this letter 


15-M-1909 


Yours very smcerely, 

F W Nsbdhui, 
Chief Manager,” 
[Ex 60) 


Thrae documents seem to me to indicate very clearly that steps had 
^en by the estate offiaals in the first instance, and that the papers had 
teen made over to Satyendranath Banerjee after November 4th Mr Chatterjee 
drew our attention to the fact that the certificates first obtamed were not 
accepted as sufficient by the Insurance Company and that a* further certificate 
Satyendranath Banerjee and C J Cabral m Jannaiw. 
1910 In this later certificate the age of Ramendra Narayan Roy was givffl 
as about 27 years eitactly, as m Dr Calvert’s certificate, though, in fact. 
Ramendra was only 25 at the time of his apparent death 

It has been argued that this coincidence proves that the statement of 
age m Dr Calverts certificate must have been supplied by Satyendranath 
Banerjee It seems to me much more reasonable to suppose that Satyendra- 
nath Ban^jee aw-are of the statements regardmg the age of R^endra 
m the earher certificates and accepted those statements as ctirect 

The <mly othw material on record to ttrow hght on this is the 

.tocounts filed to shew that Dr Calvert’s fee for 
the certificate ^s paid by the Estate This single detaU does not in my 
o^nion justify the exclusion ttet Satyendranath Banerjee must have obtained 
aa pai or e certificate of I}r Calvert, and the other evidence on record 
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-suggests that he did not do so I am, therefore, of opinion that there is no 
sufficient reason for holding that the certificate granted oy Dr Calvert in 
Jnly, 1909, was granted at the instance of Satjendranath Bauerjee 


time of death 

. The next qnesfaon to be examined is— When did the apparent death of 
Ramendra Narayan Roy take place? Was it at 11-45 pm as alleged by the 
defendants, or was it between 7-0 and 8-0 pm as the plamtifi argues? 


DEFENCE EVIDENCE OF DEATH AT MIDNIGIIT 

All the evidence that came into existence before the arrival of the plaintiff 
in Dacca m the year 1921 goes to show that death occurred about midnight 
The obituary notice which appeared in the “Bengalee” newspaper of May the 
11th, 1909, stated that “the second Kumar of Bhosial breathed his last at 
about midnight” It is not knoun who was the correspondent who sent this 
message The learned trial judge has drawn the inference that it was inspired 
by Satyendranath Banerjee, but the only reason for this inference is the fact 
that the notice supports the defence version There is literally no evidence 
whatever to connect any one of the defendants with the despatch of this 
message 

Dr Calvert’s letter of condolence to the elder brother of Ramendra 
Narayan does not mention the hour of death, and indeed gives no mdication 
whatever as to the time, but Dr Calvert's certiScate mentions the time of 
death as 11-45 PM Mr Cbatterjee for the plaintiff drew our attention to 
the sentence in the certificate which reads “The attack became acute on the 
mommg of the 8th and he died the same evemng”, and asked ns to accept 
this as proof that death took place shortly after dusk The snggesbon was 
that the time of death was snppbed by the person who obtamed the certificate 
from Dr Calvert, and that this sentence was Dr Calvert’s contnbubon based 
on his own lecoUecbon The entry 11-45 pm is m Dr Calvert’s own hand- 
wnbng The plainbff’s version is that Dr Calvert was not present at tiie 
tune of death and did not see the body after death If so, Dr Calvert could 
not have been wnbng ‘evenmg’ m the sense m which the plainbff wishes to 
read it, from his own knowledge It seems to me much more probable that 
Dr Calvert after giving the exact bme of death so far as he knew it, used 
the word ’evening’ carelessly in this part of the affidavit I do not thmk 
that any mference can justly be drawn from this affida-vit in favour of death 
at dusk 

The letter written by Dr Calvert in 1921 in answer to a letter from 
J H Dmdsay menbons that “the Kumar, however, did not recover from the 
collapse and died the same mght” 

The other documentary evidence of that period is the diary of Satyendra- 
nath Banerjee The entry in this diary was not made unbl several days after 
the return of the party to Jaidebpur The entry reads 

“May 8th, Saturday, 1909 

' “Kumar Ramendra expired midnight, Darjeehng, “Step Aside” 4 doctors 
attended, one his family doctor Ashu Das Gupta 2 Rai Bahadur Nibaran Ch 
31 
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Ghosh 3 B B Sarkar, M D 4 ht -Colonel Calvert They were all attending 
when he died His last words to me a minute before life was extinct were — 
“tell Ashii that I feel difficulty m breathing “ Bibha began to have fits The 
doctors melted away Only 2 nurses remained, Sarifi Khan was mad Sent 
Behara for Sejomama who came at about 3 in the morning Message to 
Uttarpara and Jatdebpur Sent man to the Sanitarium for men to get the 
corpse removed for funeral ’’ 

The circumstances in which this diary was written will be considered 
hereafter, but it will suffice to remark here that no convincing explanation 
has been offered why a false entry should have been made 


JUDGE’S REASONS DJ SUPPORT OF DEATH AT DUSE EXAMUJED 

The learned tnal judge gave six reasons for holding that Ramendra 
Karayan Roy was taken for dead at dusk The learned advocate for the 
plamtiff has based hts case on those six reasons and on the direct evidence 
of a witness named Ram Smg Subha This evidence and the learned judge’s 
reasons must, therefore, be examined 

Ram Sing Subha’s evidence did not receive at the hands of the trial 
judge the critical exammation it deserved 'Hus witness is one of the most 
important of all the witnesses exammed by the plaintiff On his testimony 
the plaintiff lehes for proof of a number of important facts It is necessary, 
therrfore, to smdy his evidence and determine whether the witness is truthful 
and rehable, or whether, as the defence argue, he is obviously a perjured 
witness ddiberately tutored to give false evidence The learned judge seems 
to have accepted Ram Sing Subha as a witness of truth— though with some 
hesitation 


EVIDENCE OF RAM SING SUBHA 

To appreciate the evidence of this witness it is necessary to go back to 
the Defamation case mstituted by Dr Asbutosh Das Gupta m 1921 It is 
admitted that the prosecution in that case was conducted by the Bhowal 
Estate, and that the defence was financed by the plaintiff out of the subscrip- 
tions raised for him In that case the defence advanced a story that 
Ramendra Narayan Roy’s body was taken out for cremation at mght, that 
the funeral party were driven away by a sudden storm and that Ramendra 
Karayan was rescued by sannyasis They went further and arlilni-wl evidence 
to shew that one Fengumcdie, a Lepcha, was missing from the Darjeeling 
hospital from the night of May the 8th and thev asserted categorically that it 
was the body of this Lepcha whidi was burned as tbe body of Ramendra 
Narayan Roy on the 9th of May The plamtiff was not a parly to that cnmmal 
tnal, and he cannot be held responsible for statements made or evidence 
given therem But in the year 1926, the plaintiff submitted a memonal to 
the Board of Revenue in which he accepted this story as true, and when 
J H Dindsay was cross-exammed this story was put to hun as a well known 
fact 


S —Do yon know that the books of the Vicmna Hospital, Darjeeling, 
and the aunt’s evidence go to show that the dead bodv found 
covered in the mommg at “Step Aside” was that of a stout and 
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fair compleziaiied I/epcha, named Fengnmche who was a warder 
of the said hospital? 

A —No " 

'Ihe story has since been dropped The learned counsel for the plainhfi 
informed ns blandly thaf be had not m fact given up this story, out he had 
decided not to offer evidence m proof of it, because the burd^ of proviiig 
whence the substituted body was obtained, did not he upon his client A 
more unconvmcmg enplanation could scarcely be imagmed The great diffi- 
culty of obtaining a dead body to substitute in, place of the missing body has 
been one of the' mam obstades m the way of the plaintiff’s success It is 
simply mcredible that the plamtiff should ' have withheld evidence shewmg 
how &e substituted body was obtained, if ffiat evidence would bear mspechon 
The onlyi reasonable inference, m my opinion, is that the evidence offered m 
the Defamation case would' not bear mspechon m the light of subsequent 
investigation into the matter 

Ram Sing Snbha was the agent employed by the plamtiff to obtam the 
witnesses who depose, d to the story of Fengnmche m the Defamation case 
This fact alone w^d go a long way to shake his credit ‘ 

The witness was cross-examined regarding his previous activities, and 
he flatly denied havmg made any efforts to procure witnesses, but when 
confronted with his own letters and telegrams, had to admit that he acted 
as tadbtrkar 

There can be httle doubt that this witness procured false evidence m 
the Defamation case, and then falsely demed havmg done so 


A DBDIBBRATB I/IAR 

His evidence m the present case seems to mb to bear dear mdicataons 
that the witness is a dehberate bar An attempt was made in the lower court 
to prove that Sibhabati Devi was not allowed to attend her husband during 
his last illness, and that except for allowing her a last look at the dead body 
at about 9-0 fu when it was bemg taken out for cremation, she was kept 
locked in her own bedroom 

Ram Smg Snbha was induced to support this story His deposition 
runs 

“I was gomg every day for tO or 12 days when one day I did not find 
the second Kumar Sala Babu said that he was lU and could not be 
seen I went next day That day also I did not meet the Kumar 
as Sala Babu said he was ill I asked him what the illness was Sala 
Babu said it was hill dysentery Next day I went to Bannockburee 
Garden — had to go to that every Saturday I was there till 2-30 
or 3 PM After that I went to the races at Debong Farade Ground 
I was there a httle over an hour and a half Th^ I came home 
I took my meal Some 2 hours after I c»me home t heard cnes and 
a row at the "Step Aside” I went to the "Step Aside” It was then 
7 or 7-30 p IT I heard the crymg going on— I got m and went upstairs 
I went to a small bed-room towards the chowrasta I found the second 
Kumar lymg on a mattress spread on the matting on the floor I - 
found him dead and people said he was dead The body was wholly 
covered, head to foot, by a white cloth In the room I found Or B B 
Sarkar, Dr Ashutosh and Sala Babu They were seated on somethmg 
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spread an tiie floor I tras there for some 8 to 10 minutes I 
exchanged no conversations with these three persons there The}' 
were seated quiet I had heard below when coming npstairs that the 
Enmar had died The third room Jhom the room in which the Enmar 
lay was a room with glazed doors I could see ihc Rant thtough the 
doors lying on an tron cot there, and eiytng aloud — very aloud The 
room in which the Rant was I found locked up from outside I saw 
the lock", 

but in cross-examination he deposed 

“In the room, marked A Ram lay locked up as I said The door lock 
was locked, there was no padlock I did not see if the key had 
heen tnmed, but the door was shut “ 

It is clear that he had no reason whatever for saying that the room was 
locked, and it seems to me equally clear that this was another piece 'of false 
evidence deliberately given 

But the most striking part of this witness’s evidence deals with the 
story of the abortive evemng cremation He tries to^ suggest that he was 
informed of' the disappearance of the dead body from the burning ghat on 
the night of the 8th of May Thus he deposes 

"I returned home I went to bed I was feehng very sad After I had 
gone ofl to sleep, a Nepali hoy servant of the Hnmar wiflre me up 
The servant’s name I remember It was Sree I^al There was no 
clock in my room when I was awakened The boy said that there 
was some golmal, and a^ed me to come (Question objected) I did 
not go I did not and said that I could not go as I was bred and 
never mind what was happenmg I do not know if Sree Lai is hving 

I did not met Sree Lai next day I mean I saw him next day 
m the kuthi but had no speech then with me 10 or 12 days later, 

1 asked him why he had gone to call me ’’ 

It appeals that m the Defamahon case, he had been much more definite in 
his statements and had fixed the hour at which he had been lonsed by his 
servant 

His cross-exammabon in this case reads 

"2 — Did yon say m the Defamahon case that the Nepali servant called 
you 3 or 3)4 hours after? 

d — I was asleep and do not know how long after he came, but I might 
have said so 

2 — “About 3 or 3)4 hours after a Nepali servant of the Kumar went 

to me, woke me up and told me something’’ — did you say this 
in the Defamahon case? 

A — I might have said so, but I don’t remember how long after he 
came’’ 

The absurdity of his story is seen from a further statement in hjs examina- 
bon-m-cluef 

“15 or 16 days after the cremahon I desenbed arose a rumour 

2 — What was the rumour ? (Objected to Allowed for a purpose) 

A — That tlie second Kumar could not be cremated at night ouiiig to 
ram and storm ’’ 
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This witness admittedly went to "Step Aside" on the mohimg ol May 
the 9th, and made atrangements for a cot to be snpphed, for carrymg the 
corpse to the cremation ground Yet he asked no questions regardmg the 
previous night’s cremation ' 

The whole story is too silly to merit serious consideration I am satisfied 
that this witness is wholly unworthy of credit, that he gave false evidence 
and was coached m the false evidence he was to give 

Mr Chatterjee advanced two arguments in favour of beheving this witness 
As I have stated above, this witness procured the cot for the morning crema- 
tion, though Satyendranath Banerjee demed that lie 'did so We are asked 
to hold that because the witness told the truth in one ummportant detail, 
he must have told the truth throughout This is 'a very nttconvincing argu- 
ment The second argument urged in favour of the witaess is that he was 
the first witness to mention the fact that Dr B B Barker saw Kamendra 
Narayan Rov during his illness 


VISIT OF DR B B SARKAR 

This visit of Dr B B Sarkar is one of the incidents which has given nse 
to a good deal of argument It is admitted now that Dr B B Sarkar came 
to the house for the first time between 6-0 P u and 7-0 PM on the 8th of 
May and saw Ramendra Karayan Roy He seems to have examined the 
patient, felt hia pulse, taken his temperature, etc , but he did not prescnbe 
any treatment The defence version of the visit is that Satyendranath 
Banerjee had gone out about dusk thht day and had met his uncle Snryya- 
naram Satyendranath had explained to Suryyanaram how ill Ramendra 
Narayan Roy was and that Dr Calvert and Dr Nibaran Sen were m attendance 
Suryyanarain was himself in poor health and was being treated by Dr B B 
Sarkar, so he advised Satyen^anath to consult Dr B B Sarkar Satyendra- 
nath yielded and Suryyanaram brought m Dr Sarkar Naturally as Dr 
Calvert was in charge. Dr Sarkar did not prescnbe any treatment 

The plamtifi’s version is that Dr Calvert and Dr Nibaran Sen had 
recognised that Ramendra Narayan Roy was dying and that nothing could 
be done to save him, so they had left him to his fate But Bibhabati Devi 
(though locked m her room and not permitted to see her husband at this 
stage] had dnven Satyendranath Banerjee out to find another' doctor, and 
Satymdranath had brought m Dr B B Sarkar Their further case is that 
Ramendra Narayan died just after Dr Sarkar’s arrival, and this fact explains 
the absence of any treatment by this doctor They allege tliat it was Di B B 
Sarkar who pronounced Ramendra Narayan Roy to be dead 

For the plamtifi, it has been argued that the defence witnesses tried to 
suppress all knowledge of Dr B B Sarkar's visit, and that as Ram Smg 
Suhha was the first witness to refer to it, he must be a truthful witness The 
argument carries no weight with me It is obvious that the contents of the 
diary of Satyendranath Banerjee were known to the plambfE’s advisers from 
the very begmnmg^of the case That diary refers to the fact that Dr B B 
Sarkar attended Ramendra Narayan Roy Tberefcro this fact was well known 
to the plamUS’s advisers It is further obvious that the visit of 'Dr B B 
Sarkar had no special significance, if the defence version is true It was 
natural for the defence witnesses to omit any reference to it, if they remem- 
bered it it would not be surpnsmg if they had forgotten the visit > j 
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None of the eatly 'witnesses for the defence were aross-exammed about 
the visit, and the plaintifi's version of the visit was not pnt to them They 
did not deny the visit, they merely omitted to refer to it Not a single 
defence witness— so fer as I am aware— denied the visit when it was put 
clearly to him 

As the plamtifE’s advisers knew of Dr B B Sarkar’s visit from Satyendra- 
nath Banerjee’s diary, it was easy to instruct Bam Sing Subha to depose about 
it The mere fact that Ram Sing Subha was cross-examined about the visit 
does not indicate that the visit was disputed, it merdy mdicates that the 
witness’s truthfulness was questioned That is the less surprising when it is 
considered that even on. this topic the witness's evidence is obviously untrue 
Thus he tries to make out that Dr B B Sarkar was one of the physicians who 
treated the patient thronghmit As his evidence in cross-examinahon shews — 

"g —Did you know then which doctors were treating the Kumar, during 
Thursday, Friday and Saturday? 

A — Nibaran Sen and Dr B B Sarkar 
To Court— This I heard but did not see 
I heard it from servants I can’t name them ” 

This IS nobody’s case and it is difScnlt to regard this as a bona fide mistake 
This witness was the agent for the owner of “Step Aside’’ and resided near 
that house he was the person who attended the needs of the tenants on 
behalf of his master He was hkely to attend on the morning of the crema- 
tion to render assistance The mere fact that the witness did take part in 
the morning cremation and did depose truly about some unimportant details 
is no reason for overlookmg the obvious Ues he has told regarding other 
details I regard the witness as one whose testimony on contentions matters 
Carnes no weight whatever 

OTHER REASONS COURSE OF H^DNESS 

Hia reasons for believing that Ramendra Narayan Roy died between 7 
and 8 pm have been gi'ven by the learned trial judge at pages 355 to 365 
of his judgment 

The first reason gi-ven is that the course of illness points to death as near 
In my opmion the reason is quite unsatisfactory and inconclusive It is 
impossible to say with any certaintj' at what time the vanous symptoms 
upon which the learned tnal judge dwelt actually occurred There can be 
no doubt that there was collapse of the patient, Uiat his body did get cold 
and that the body -was rubbed with ginger powder before dusk The learned 
tnal judge held that the evidence established that collapse occurred about 
mid-day I am not convinced by his reasoning, but it is not necessary, in my 
opmion, to decide whether collapse did or did not occur at that, tune What 
IS more important is the fact that no doctor has been asked to give a(u 
opimon whether death, even assuming the hours of the symptoms recorded, 
was likely to occur or not, or was more hkely to have occurred at dusk than 
at midnight It seems to me that nobody would hazard an opinion that 
because the patient began to get cold at a certain time death was more likelj 
to have happened, say, -within two hours than after six hours It is true that 
we have no reason for holdmg from the symptoms alone that deatli could not 
have occurred at dusk, but we have also no reason for holding>that death at 
'dusk was more probable than death at imd-night All the -witnesses who were 
present m the house have asserted on oath that death took place at mid-night. 
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In the year 1921 Col Calvert wrote his letter Ex Z(I2T), m reply to the 
letter of J H Lindsay Mr Chatterjee arguing on bdi&U of the plaintifi 
has contended that this letter shows honest memory and has further contended 
that it proves that Col Calvert was not present at the death of Ramendra 
Narayan Boy, and he has argued further &at Dr Calvert must have left the 
patient about dusk after giving up all hopes of the patient’s recovery The 
last but one sentence in that letter reads “On my last visit his Bengalee 
medical jnnctitioner was present, and arrangements made for the late Col 
Macrae, IMS, the I G C H , Bengal, to see him m consultation m the 
morning Col Macrae had been Civil Surgeon at Dacca and knew the family” 
This letter seems to me to indicate that Dr Calvert at all events did not 
anticipate that Ramendra Narayan Roy would die before the following mormng 
If, as the plamhfi’s party contend, Calvert lef^ about dusk and did not see 
the patient again, he must have left eicpectmg to see him on the followmg 
mormng I am of opinion that the evidence on record with regard to the 
Xirogress of the illness does not indicate that death at dusk tvas more probable 
than death at mid-ni^t 


NO REPLY TO BARA KUMAR’S TELEGRAM 

The second reason given by the learned trial judge is that no telegram 
was sent from Darjeeling m reply to the telegram of Ranendra Narayan Rty 
which was despatched from Jaidebpur at 3*10 P M standard and which was 
in these words "Very anxious Wire condition very often Treat with best^ 
medical help Wire immediately present condition ” It is argued that this 
telegram must have been delivered in Darjeehng at about 6PM and that if 
Ramendra Narayan lived for any length of tune after 6 P M , an answer stating 
his condition at that time would have been sent In my opinion, the argument 
IS mconcIuEive We do not know at what time Qie telegram was received, 
whether it was received m time for an answer to be sent that night, or 
whether it was received at such a late hour that the party in Darjeehng 
considered it desirable to wait until the morning before replying _ It seems 
to me impossible to argue from the fact that no answer was sent to this 
telegram that death must have occurred before imd-mght 


INFERENCE FROM DR B B SARKAR’S VISIT 

The third reason advanced by the learned trial judge is in connection with 
the visit of Dr B B Sarkar to “Step Aside” on the night of the 8th of May 
It has been argued on behalf of the plaintifi that Dr Calvert and Dr Nibaran 
Sen had given up the case as hopeless and had left for home somewhere about 
sunset, and that thereafter presumably on pressure from Bibhabati Devi 
Satyendranath Banerjee had been sent out in search of another doctor Satyen 
has deposed that he went out about dusk on that evenmg and that by chance 
he met his uncle Suryyanarain near 'the Chowrasta just before dusk and had 
a conversation with Suryyanarain about Ramendra’s condition He states 
further that it was his uncle who brought Dr B B Sarkar to the house, but 
he denies that it was he who asked Snryyenarain to brmg a doctor The 
question put to him was “I am puthng it to you that you a^ed Suryyanatain 
Babu to bring a doctor because you knew that neither Dr Calvert nor Nibaran’ 
Sen was at the “Step Aside” ?” It has been argued that Dr Calvert’s evidence 
shows that he Pr Calvert) was not at “Step Aside” when Dr B B Sarkar 
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was called m In the mteirogatones for the examination of Dr Calvert 
question 14 reads “Did yon know Rai Bahadnr Nibaran Chandra Sen, 
Assistant Snrgeon of Darjeelmg in 1909 > If so, did he attend the Enmar 
dnrmg his last illness in Darjeeling and the ansner to that was, “Yes Be 
did" Question 15 reads “Do you remember if any other physician attended 
the Kumar durmg his last illness > If so, can you name any i” Ihe answers 
are “I remember the Kumar had his own private medical attendant who 
was present during his illness I can’t remember his name”, and m cross- 
exarmnation he stated “He had his own physician with him and Dr Nibaran 
Chandra Sen of the Victoria Hospital" From this evidence it is argued that 
Dr Sarkar must have come to the house at a time when Dr Calvert was 
not present 

Hie evidence of the witnesses is conflicting Bibhabati deposed “When 
Snryyanarain came with the doctor, Drs Calvert and Nibaran were m the 
"Step Aside” 1 believe I have direct knowledge of that in the sense that 
they were coming and seemg the Kumar every now and then, and that was 
not possible unless they were m the house" Agam, in answer to the question, 
“I put it to you that you cannot deny on oath that when this doctor came 
Drs Calvert and Nibaran were not m the house?", she answered, “I say they 
were in the house" 

She was asked, “Can you swear they were ?”, and she answered, “I did not 
see them seated in the house, but they were commg m so frequently that they 
must have been in the house” 


Dr Ashntosh Das Gupta deposed as follows “Dr Sarkar ramr- at dusk 
or a little after dusk He came at about 8 pm Col Calvert was there when 
Dr Sarkar came Dr Nibaran Sen was also present then "Wbeii Dr Sarkar 
called, Dr Calvert and Nibaran Sen were in the room in which the Kumar 
was or in the next room I can’t say who called Dr Sarkar I heard after- 
WMds, 1 or 2 years ago, who had called them I do not remember from whom 
I heard it at Dacca or Jaidebpur I can’t say whether I heard it a year ago 
OT two years ago I knew who had brought hun Dr B B Sarkar exanuned 
tte Kumar with his stethoscope and felt his pulse When he did so,> 
Dr Nibaran and Dr Calvert and I were present” 

It has been argued witti some force that a junior doctor like Dr B B 
Sarkar could not possibly have exammed the patient in the presence of or 
to the knowledge of a doctor of the standing of Dr Calvert Dr Calvert was 
^ Pl>ys““ns m the province Dr Sarkar was an ordmary 

fW°Tir*R practice It seems to me, therefore, that it is nnhkely 

Dr Sarkar exammed the patient m the presence of Dr Calvert, and 
that the evidjmce of the witnesses taken as a whole indicates 
that they haw no clear recollection whether m fact Dr Calvert was present 
w^ Dr Sarkar ^mined the pabeut It is an admitted fact that Dr Sarkar 
M not prescribe for the pabent, nor did he mterfere m any wav with the 

h “ impossible for Sutyyanarmi to have 

brought m his own doctor and for that doctor to have ex^med the pabent 
and given an opmion to the relabves regarding his condibon, even though the 

was done rt a tune when Dr Calvert bad given up the case Dr Calvert 
“Other ro^, rt may be that this visit occurred after 
Dr Calvert had gone home for his dinner and before he returned after dinner 
It IS imprasible in my opinion to attach very great imjmrtance to the state- 
ment of the witnesses regarding the exact time when each event happened 
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I do not think, therefore, that the visit of Dr Sarkar establishes that 
Dr Calvert and Dr Nibaran had given up the case as hopeless Mr Chatterjee 
drew onr attention to the evidence of Bibhabab Devi regarding the result of 
Dr Sarkar’s examination The evidence is as follows “This doctor after 
examining the Knmar said, did he not, that the Kiunar had. gone past all 
hope" The answer was, "He did not say that in my presence” The next 
question put was, “Did you not cry loudly at or a httle after dusk?” The 
answer was, "No When my mama talked to me after the doctor had exammed 
the Kumar, tears came mto my eyes, but I did not cry aloud" The learned 
counsel for the plamtifE has argued that this evidence of Bibhabati shows that 
Dr Sarkar announced to her that her husband was already dead and that she 
burst mto tears This mterpretation seems to me wholly unjustifiable 

The diary of Dr B B Sarkar, Ex Z{2IS), was produced by his widow 
Dr B B Sarkar is dead and was not available as a witness Under the head 
of 8fh of May there is an entry, “Kumar of Bhowal some hours" This entry 
does not mdicate that he was present at the death of Kamendra Narayan Roy 

TEDEGBAM OF DEATH 

The fourth reason given by the learned trial judge for his conclusion as 
to the time of death is based on the taict that the telegram sent from Darjeehng 
to Jaidebpur annonncmg the death of Ramendra Narayan Roy has not been 
pioduced by the defendants There can be no doubt that a telegiam was sent, 
and Satyen'a diary contains an entry under date 8th of May to the effect that 
messages were sent to Uttarpara and Jaidebpur From the fact that this entry 
is under the date 8th of May the learned counsel for the plaintiff has argued 
that the telegram to Jaidebpur must have been sent before nud-night on the 
Sth This argument is singularly unconvmcmg The first entry under this 
date reads "Kumar Ramendra expired midmght" The sentence precedmg 
that regarding the messages to Uttarpara and Jaidebpur reads “Sent Behara 
for Sejomama who came at about 3 m the monung" This diary was not 
written until at least ten days or a fortmght after the Sth of May It seems 
to me quite impossible to draw any inference as to the time when this 
telegram was sent from the entry m the diary In his evidence Safyendra- 
nath Banerjee states that he did not see at any fame the telegram sent from 
Darjeehng annonncmg the second Kumar’s death He admitted that the 
phrase ’messages to Uttarpara and Jaidebpur’ m his diary meant telegraphic 
messages were sent, but he added that he could not say who actually wrote 
the messages The evidence of the other members of the Darjeehng party 
IS equally nnsafasfactory The evidence of Birendra Chandra Banerjee m the 
Snpur case was that after the death on the mght of death Dr Calvert sent a 
telegram to Jaidebpur reporting the death of Qie second Knmar In his 
evidence m this court he depos^ “I do not know whether Dr Calvert sent 
a telegram to Jaidebpur that mght I do not know whether any telegram was 
sent that night Dr Calvert was requested to send a telegram m my presence, 
and because of this request I beheve a telegram was sent” Dr Ashntosh Das 
Gupta m his evidence was asked "Is it true Dr Calvert did not send any 
telegram to Jaidel^nr?", and he knswered, "I do not remember his sending 
any” From this evidence it appears that either the witnesses or the 
Darjeehng party have no clear recollection regarding the sendmg of the 
telegram, or else they are dehberately suppressing information on ‘the point 

The telegram was delivered at Jaidebpur on the morning of the 9fh of 
May It appears that after receipt of the telegram of the Sth of May Ramendra 
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Uatayan’s younger brother Rabindra Narayun had decided to go to- 
Darjeeling to attend on his brother He had set out from the Rajban in 
tune to catch the 8-30 a m tram from Jaidebpur station As he and his party 
were appioachmg the station, a peon dehvered to them a telegram announ^g 
the deadi Thereupon Kabmdra Narajan and his party returned weeping 
There can be no doubt whatever t^iat the telegram announcmg the death 
was dehvered at Jaidebpur between 8 and 8-30 m the mommg of the 9th, 
That has not been produced The defendants have offered an 

explanahon for the non-production of the telegram They state that the 
telegram is no longer m their possession or at all events cannot be traced 


DEFENCE EXPI/ANATION FOR NON-PRODUCTION 

It appears that on the Sth of December, 1916, Saraju Bala Devi, widow 
of the eldest of the three brothers, wrote a letter to F W Needham, 
manager, under the Court of Wards, at Jaidebpur as follows “Sir, my 
husband’s papers are lymg m a box or two m Private Secretary’s office, my 
servant Tana will pomt out the boxes to you, the papers are required for 
the allocation purposes I have to request you will kmdly dehver the same 
to my servant Tana The papers have no connection with your Estate 
management, but they are Accounts, Vouchers, Receipts, Bills, Memos, so 
forth, what are required for allocation purposes Yon can keep a list of the 
papers if yon hke Yours faithfully, Sarajubala Devi ’’ [Ex 370) On this 
F W Needham passed an order directing that the Private Secretary would 
make a list of the papers Thereafter on the 10th of December, 1916, the 
Private Secretary Jogendra Nath Banerjee wrote to Saraju Bala Devi stating 
that he would have the list and papers despatched as early as possible This 
letter is Ex 372 It appears that the letters were not despatched until 18th 
April, 1917, for we have a letter of that date from F W Needham to Saraju 
Bala Devi which reads “Dear Madam, with reference to your No 660, dated 
5-12-16, I have the honour to send by railway parcel all pnvate letters etc of 
the late eldest Kumar that were found m a box m Pnvate Secretary’s office, 
keepmg a hst thereof m my office as requested m your letter under reference. 
The railway receipt together with a copy of the hst is enclosed Please 
acknowledge receipt and obhge I remam. Yours faithfully, F W Needham, 
Manager ’’ {Ex 65) The defendants did not produce m court a copy of the 
hst retained by F W Needham It appears that the hst sent to Saraju Bala 
Oevi was produced m court dunng the exammation of the witness Ashntosh 
Das Gupta, but was returned to her through oversight Neither the ongmal 
nor the copy was thereafter produced m the lower court, and the lower court 
was, therefore, not m a position to state whether that hsl contained any 
reference to the telegram The other telegrams sent from Jaidebpur dunng 
the illness were admittedly made over to Saraju Bala Den We directed the 
Court of Wards and Saraju Bala Den to produce their copies of this hst, and 
ultimately the hst which was sent to Saraju Bala Den was produced in court 
before us That hst has been exammed and we find that there is nothing 
m the hst to indicate that the telegram of death was, in fact, sent to Saraju 
Bala Den 

After the appearance of the plaintiff in Dacca m the year 1921 J H. 
Ifindsay, Collector of Dacca, wrote to Saraju Bala Den a letter (E* 55) in 
these terms - “Dear Madam, Kindly let me have m ongmal for perusal, all 
the letters and telegrams in connection with the illness, death and cremation 
of the late second Kumar of Bhowal whidi passed between the first Kumar 
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of Bhowal and fhe persons 'who went with the second Xnmar to Daijeelmg. 
I am told that they are m your custody Yours sincerely, J H Lindsay, 
Collector, Dacca ” In answer to this letter Sarajn Bala Devi forwarded to 
J H Lmdsay all letters and telegrams received by her, and when she deposed 
in this suit on commission she filed a list of the telegrams which she had 
sent to J H Lmdsay That hst is 260 It contains all the telegrams to 
tihidi reference has already been made m this judgment It seems, there- 
fore, that the telegram annonncmg the death was not sent to Sarajn Bala 
Devi m 1916 No reason why it should have been withheld at that time has 
been advanced, and I can only assume that it was not sent becmse it was 
not found among the papers of Banendra Narayan Roy A reascmable inference 
from this correspondence would be that the telegram had been lost or mislaid 
before April, 1927 

The learned counsel for the plamtifE, however, has drawn our attention 
to the evidence of Sarada Prasanna Ghosh who was exan^med on com- 
mission m this case Sarada Prasanna Ghosh was 'Wards Deputy Collector 
at Dacca from 1923 to 1925 The papers in the CoUectorate connected 
with the appearance of the present plamtifi and his claim to oe Ramendra 
Narayan Roy were m charge of this gentleman He deposed that he as 
Wards Deputy Collector read the telegram about the death of the second 
Humar commg to the eldest Eumar from Darjeeling But this is the transla- 
tion of his evidence which appears in the paper book “I, as Wards Deputy 
Collector, went through the telegram about the death of fhe second Rumar 
coming to the eldest Kumar from Darjeelmg” Mr Chandhun for the 
defendants has argued that the correct translation of his evidence is that 
he had read as Wards Deputy Collector the fact that a telegram announcing 
the death of the second Kumar had been despatched from Darjeeling I 
hesitate to say that this translation is not a possible translation of fhe state- 
ment of the witness, but it seems to me more likely that the translation given 
m the paper book is correct and that Qie witness stated* that he bad actually 
seen fhe telegram That telegram is not forthcoming, and the inference has 
been drawn by the learned trial judge that that telegram has been withheld 
and has been withheld because its contents would not suppoit the defendants* 
case 


ORAL BVIDKNCB AS TO CONTENTS 

The other circumstances, however, have convmced me that this inference 
IS not justified Both parties have given oral evidence as to the contents of 
the telegram For the defendants Pham Bhnsan Baneijee, a distant relative 
of .Rabmdra Narayan Roy, deposed that he remembered the contents of the 
telegram and that it read "Heart rends to mite Kumai expired last mtd- 
night** For the plamtifi Sati Nath Banerjee deposed as follows "Next 
morning at abont 8, Chhoto Kumar and I set out for the station to catch the 
9 o’clock tram 'When we jyere m the east of the Post Office a man handed 
a telegram to Chhoto Kumar Chhoto Kumar tore the cover open and asked 

caatfi? £81*115 (see what it writes) I saw it I read "Mejo {oi' Mejo Kumat , — 
7 don't remember whether Mejo or Mejo Knmdr) expired this evening ’ This 
I distinctly remember I said to Chhoto Kumar pits (All is over) ’* 

In order to understand how the telegram came to be delivered at 
Jaidebpnr between 8 an3 8-30 am we called for the Post Office Guide' of the 
year 1909, and fhe same was produced m' court That Guide shows that 
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ordinarily Darjeeling Fost Office waa open for the receipt and despatch of 
telegrams from 7 honrs to 21 hours on week days, from 8 hours to 10 hours 
and from 16 honrs to 18 honrs on Sundays whereas the Darjeeling Railway 
Telegraph Office was open for the receipt and despatch of telegrams from 6-30 
honrs to 21 honrs both on week days and Sundays The Jaidebpnr Post Office 
was open for the receipt and despatch of telegrams from 7 hours to 9 hours 
and from 12 hours to 17 hours on week days and from 8 hours to 9 hours and 
16 honrs to 17 hours on Sundays whereas Jaidebpur Railway Telegraph 
Office was open for the receipt and despatch of telegrams for 24 honrs every 
dav, week day or Sunday Under the rules m force at the time ordinary 
telegrams could be received at the vanons offices during the hours mentioned 
above Express telegrams could be received at any time for despatch, though 
if they were received after hours a late fee was required But telegrams were' 
only received after hours if the temunal office was open or its attention could 
be gained It was further provided in the rules that telegrams could not be 
received after hours at Railway Telegraph Offices even though late fees were 
offered, and that telegrams were not despatched to Railway Telegraph Offices 
after those offices were closed It is obvious, therefore, that if a telegram 
was sent from Darjeeling on the 8th of May, it could have been sent before 
9 pm either from the Post Office or from the Railway Telegraph Office, but 
It could not have been despatched from either of those offices to the Jaidebpnr 
Post Office on that night It would have to be despatched to the Jaidebpur 
Railway Telegraph Office If the telegram was despatched on the morning 
of the 9th of May which was a Sunday, it could have been despatched m the 
ordinary vwiy from the Darjeeling Head Office after 8 A M or before that hour 
on payment of a late fee, or from the Darjeeling Railway Telegraph Office 
after 6-30 AM Jaidebpnr Railnay Telegraph Office was open for the receipt 
and despatch of telegrams, day and night, and it was Uie duty of the officer 
on duty at the telegraph office to deUver a telegram received by him as soon 
as possible ' 


HOUR OP rbceipt at JAIDBBPUR 

In this connection it is interesting to read the evidence of one Hiranjan 
Roy who deposed on behalf of the plaintiff in this case This witness is a 
l^Uway servant and deposes that he was a Signaller at Jaidebpnr Railway 
Tmegraph Office on the 9th of May, 1909 His evidence reads as follows 
I have no recollection but perhaps a telegram announcing death of Kumar 
came that mght I could say definitely if I am shown a copy of that Such 
leroUMhon as I have I am speaking from, as there was, I remember, a 
goliMl (row) at the station that the Kumar was dead I would be generally 
at the station even when off duty as my basha was quite close” In cross- 
exammation the witness stated «The gohnal over second Rntupr i spoke to 
It was a golmol among the staff No outsiders 
vronld t^ be present at that hour" The question was put to him, “Did 
you send for information at the Rajban”? Answer was "No” The sugges- 
Mon was the tdegram- announcmg death was received at the Railway 
Telegraph Office at ab 9 ut 9-30 or 10 v m on the mght of the 8th of May In 
re-examii»tion a question was put to the same witness as follows “If a 
message had come, can yon (sic) and if it was not sent to the Palace, can 
you explam why? (Objected to Allowed)”, to which he answered. "Possibly, 
^ to upset tte Rajban There was no tram at mght for anybody gomg to 
Darjeehng The earliest tram would be about 8 o’clock neat mornm^’ W 
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Teamed tnal judge has accepted the evidence of this witness as truthful 
evidence and has come to the conclusion that the telegram was received 
between 9-30 and 10 pm and was withheld by the station staff in order that 
the faWy might not be upset that night To my mind, this story is too 
fanciful I cannot beheve that a telegram received before 10 pm would be 
withheld by the Telegraph Office m order that the family of the recipient 
should not be upset The Telegraph Rules require that a telegram received 
at the Railway Station should be immediately despatched by a messenger 
The position ^ the Bhowal family at Jaidebpur was such that it is certain 
that these instructions would be strictly followed m their case, and that there 
would be no neglect or delay m the d^very of important telegrams addressed 
to them I am satisfied that the evidence of fitiis witness is false evidence, 
and I am satisfied that the telegram must have been dehvered immediately 
after it was received, and that, therefore, the telegram was not received m 
Jaidebpur until 8 A M at the earliest It is the cage for the plaintiff that the 
telegram was received at the Railway Telegraph Office The defendants have 
not made a definite case whether it was received at the Railway Telegraph 
Office or at the Postal Telegraph Office It is true that one witness states 
that the telegram was dehvered by a postal peon, but it seems to me that 
this IS a detail which he could not possibly remember and on which no 
rehance could be placed The fact that the telegram was received at 8 a m 
or withm a few minutes thereafter suggests that it must have been received 
at the Jaidebpur Railway Telegraph Office, most of the other telegrams sent 
from Darjeeling to Jaidebpur durmg the course of the illness were sent from 
the Railwray Telegraph office at Darjeeling to the Railway Telegraph Office 
at Jaidebpur, and m view of the fact that the Railway Telegraph Office at 
Oarjeehng was open at 6-30, whereas the other telegraph office was not 
open till 8 am, it seems at least highly probable that the telegram announc- 
ing death was despatched from the Railway Telegraph Office at Darjeehng 
somewhere about 6-30 AM In view of the rules contained in the Post and 
Telegraph Guide, the telegram could not have been despatched from the 
Darjeehng Postal Telegraph Office after hours if it was despatched to the 
Jaidebpur Railway Telegraph Office, it could not have, been despatched after 
hours if it was sent from the Darjeehng Railway Telegraph Office Therefore, 
it seems to me that no telegram could have been sent on the mght of May 
the 8th to arrive at Jaidebpur Railway Telegraph Office at 8 am on Sunday, 
May the 9th In other words, the telegram annonnang death must have been 
sent some time m the morning of May the 9th If that is so, the telegram 
could not have read “Mejo expired this evenmg”, if he had. expired on the 
previous day Moreover, if the telegram was not sent until the mor ning of 
May the 9th, it was not sent until, according to the plaintiff, a substitute 
body had been obtained and a sham funeral deaded upon and until after 
the conspirators had decided' to assert falsely that the death was at midnight 
These arcninstances seem to me to mdicate beyond all possible doubt that 
the telegram announcmg death was sent on the mommg of Mav the 9th 
and could not have supported the plaintiff’s case I hold, therefore, that the 
evidence regardmg the telegram of death far from supporting the plaintiff’s 
case ' supports the case put forward by the defendants 


NO COOKING AT ’STEP ASIDE’ THAT NIGHT 


Another reason advanced by the learned trial judge for holding that death 
occurred at dusk was that one of the witnesses asserted that no cookmg took 
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place that evening at “Step Aside” It is contended that it was because 
Kamendra Narayan Roy had apparently died that no cooking took place. 
The evidence whether there was cooking or not is most conflicting Some 
witnesses say there was cooking, some sav there was not It seems to me 
impossible after this lapse of time for witnesses to remember such a detail 
Whether in view of tiie serious condition of Ramendra Narayan Roy after 
sunset people delayed takmg their meals until a late hour, and then owing 
to his death did not dine at all, or whether owing to their anxiety no meals 
were prepared are details which it is impossible now to determme I am 
unable to decide from the evidence adduced whether or not there was any 
cooking m “Step Aside” that night 


EVIDENCE OF PROF S N MAITRA ' 

The most important evidence on which the leained trial judge has relied 
m order to come to his finding regardmg death at dusk is the evidence 
of Mr S N Maitra, a member of the Indian Educational Sci vice, who deposed 
in this case on belialf of the plaintifi Mr S N Maitra was staying in 
Darjeeling during the summer vacation of 1909 He was staying in Lewis 
Jubilee Sanitarium from the third week in April to the third week in June 
He deposed that before 8 PM one night he got news of the death of the 
Kumar of Bhowal His evidence is so important that it ought to be quoted 
in full “In 1909 I went to Darjeeling during summer vacation I went to 
Darjeeling durmg the long vacation— &om 3rd week in April to 3rd week m 
June In May, 1909, I was at Darjeeling I stajed at Lewis Jubilee Sani- 
tannm I was there with my wife In May, 1909, I do lemember receiving 
news of the death of the Kumar of Bhowal I got this news in the evening 
.It must have been before I had taken my dinner That is, it most have been 
before eight I was m the Common Room of the Nnpendra Narain Hall 
of the Sanitarium There were several friends there I distinctly remember 
that there was a group attached to the National College One of them was 
Radha Kamal or Radha Kumud, who is now Professor at Lucknow — ^the elder 
of the two brothers, Radha Kamal and Radha Kumud Babn Haran Chandra 
Chaldadar was also there There was another man whose face I remember 
There was probably one Nibaran Mukherjee, but of him I am not sure I am 
also absolutely sure of tlie National College group, but there was also a young 
man who was a Zamindar of North Bengal and another of East Bengal We 
were seated m the Common Room when news was brought to us that some 
Kumar of Bhowal had just died, and the man who brought the news presum- 
ably made a request for men to carry the dead body to the burning ghat 
Of the request I am absolutely sure I did not go to the cremation ground 
I did not go and possibly because I was told that the burning ground was 
a long way down a steep hillside and there was no knowing when I was going 
to come back and my wife was there I felt an impulse to go with the 
party going, but did not ” 

Mr Maitra -was a man of culture, of position and acknowledged jjrobity 
His love of truth and the care he took to make sure that he always spoke 
fhe truth are well known The learned counsel on both sides entertained us 
with anecdotes illustratmg the care that Mr Maitra always took to ensure 
that his statements were truthful and accurate There can be no possible doubt 
that this witness gave evidence which he beheved to be strictly true But 
m order to determine whether his evidence can be rehed upon, other circum- 
stances connected with it must be referred to On the foUowing Sunday, that 
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is to sav, on the 16th of May, 1909, a pnbhc meeting was held at the hall 
of the Lewis Jubilee Sanitannm to express sorrow at the sndden death of 
Ks] Kumar Ramendra Marayan Roy of Bhowal That meeting was attended 
by Mr S N Maitra Mr 8 N Maitra was a gentleman in great demand 
-as a vocahst at public meetmgs, and on that occasion Mr 8 N Maitra was 
persuaded to smg After having sung one song he was cheered and encored 
Mr Maitra was at first reluctant to sing the second song, but his reluctance 
was overcome The reason for his lelnctance and the manner in which it 
was overcome appears from the evidence of Hiralal Rc^r, another witness 
oxnnuned on behalf of the plambfi This witness deposed as follows "I 
remember the condolence meetmg Professor Maitra was there and Dr 
Mukherjee was there and perhaps Mr Rakshit also At this meeting Professor 
Maitra sang 

"ii — What was the efiect of that? (Objected to Allowed) 

A — Tliere was a request for more songs — by claps and by wrords also 
And he sang one or two more songs Dr Maitra did not straight- 
way agree to sing 

Q — ^Why ? (Objected to Allowed) 

A — ^Because he had conscions (conscientious) objections 
To Court— This he did not say at the meefang 
How were his conscientions objections got over? (Objected to 
Allowed) 

It was suggested that the 'Raj family ought contribute some- 
thing to the Sanitarium Mr Maitra's objection was that he did 
not know the Kumar and that Kumar did not bear good 
reputation ” 


A FREAK OF MEMORY 

It IS interesting to note that though Mr Maitra deposed that he remembers 
a man coming with the news of the death of Ramendra Narayan Roy, he 
had completely forgotten the condolence meetmg on the following Sunday 
He had completely forgotten the fact that he had sung at the meeting In 
fact, he said, *'My mind is a blank with regard to this meeting, yes, perfect 
blank unaided by the nunutes, but I recollect that I did attend some meetmgs ” 
Mr Maitra, as I have stated before, was a man of culture and a resident of 
Calcutta, interested m intellectual subjects, ' whereas Ramendra Narayan Roy 
was a man of Eastern Bengal, a man who shunned soaety, judgmg from 
Mr Chatterjee’s description, he was an unlettered oaf who spent his days 
with stable boys and his nights with harlots It is obvious that there could 
have been no community of mterest between him and Mr 8 N Maitra It 
appears from the evidence that the latter made no note about this particular 
incident, that he had no mterest in Ramendra Narayan Roy before the 
incident, that he had no reason to suppose that anythmg strange happened 
m connection with the reported death of Ramendra Narayan Roy, and that 
he had no reason to thmlr of this madent again, until many years later It 
was a matter in which he was not m the least interested The same witness 
was quesboned whether he remembered the tame of the day or the arcnm- 
stances under which the deaths of people m whom he was personallv interested 
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were reported to him, and lie said franklj- tbat he did not remember It is 
obvions, therefore, that the nature of the news given to him was not such 
that he was bound to remember It is obvious that he was not particularly 
mterested in the x>erson of Bamendra Karayan Roy that he should remember 
the news, and it is obvions that he had no reason to tbmk of this incident 
for many years after It has been assumed in the course of the arguments 
that vhen a witness of undoubted honesty deposes regardmg past eients his 
evidence must necessarily be accurate It is assumed in the argument that 
a person of Mr Maitra’s acknowledged probity would state that he did not 
remember an incident, if, m fact, he did not remember it accurately But this 
seems to me contrary to every daj experience It frequently happens that 
people of undoubted honesty, when attempting to reconstruct incidents from 
the distant yiast, reconstruct them quite wrongly, and often describe mcidents 
of which foey have no knowledge or describe incidents of which they hate 
knowledge m a manner quite the opposite of the truth It is obvious that it 
was a cnnons freak of memory that made Mr Maitra remember thi» particular 
inadent at all, and it does not seem to me to follow necessarily that his 
memory is rdiable 


OTHER ‘WITNESSES OF MAITRA GROCI’ 

Three otiier witnesses deposed m support of Mr Maitra Tney are 
Dr Radha Kumud Mukheryee, Hiralal Roy and Nagendra Rakshit 
Mr. Maitra was exammed on the 8th of June, 1934 The next member of this 
group was not examined until the 2and of August in that year That witness 
was Radha Kumud Mukheryee His evidence as to the arcumstances under 
which he deposed and how he came to remember the incident is interesting 
He deposed that a month before he was examined he understood that he 
would have to depose, but he apprehended trouble when he read in the 
“Stateman” Pnnapal Maitra’s evidence, and agam, he stated that he carefully 
vaisA that evidence on account of its possibihties for him The reading of 
^t evidence refreshed his memory on this particular point He added that 
he took no interest in the Kumar of Bhowal either before or after the incident 
H appears further that after Mr S K Maitra deposed and before Dr Radha 
Kumud Mniheqee and Hiralal Roy deposed, the two latter gentlemen met 
togethm and discussed the evidence they were abont to give It is 
dear from the evidence of Radha Kumud Mnkherjee that he learnt 
toe d^ils of the condolence meetmg in his discussion with TTiralnl 
j ^ tJiese gentlemen is not, therefore, m my opinion, 

“““ones were refreshed by a perusal, as stated 
^ gim nd Mnkherjee, of the evidence given by Mr. S N Maitra 

S N. jtoitras reputation of strict truthfulness was such that these 
witnKsra would naturaUy accept his statement without question I do not 
tte endmce c^ese witaesses as addmg any value to the evidence of 
^ <! evidence is a testimony to their confidence in 

Mr S N Maitra s truthfulness and adds nothmg to the value of his evidence. 


HONEST BUT MISTAKEN 

^ be^, there can be no doubt that the evidence of Mr S N 

Maitra and these ^er gentlemen has been honestly given. It w as easy for them 
to make a mistake, and m my view, foe fact that the incident whidi they 
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described -nas one in nbich the; were not personalia interested, makes it all 
the more probable that they were mistaken in their recollection It happens 
tliat there are cogent reasons for holding that these witnesses have made a 
mistake S. N Maitra deposed that Haran Chandra Chakladar vias one of 
the group of persons present at the Samtannm when this nens nas given 
Haran Chandra Chakladar is a witness as honest and as respectable as any 
of those in the Maitia group, and he does not support tlieir evidence He has 
deposed on behalf of the defence and has deposed to the fact that he attended 
the morning cremation He said nothing whatever about any person giving 
information of the death of Ramendra Narayan Roy as early as 8 r M on 
the night of the Sth May Furthermore, when Haran Chandra Chakladar 
deposed he stated that he shared a room at the Sanitannm with Radfaa Eumnd 
Mukherjee Haran Chandra Chakladar deposed on commission in March, 1931 
Radha Humud Mukherjee nas examined m court in 1934 and he did not 
contradict the statement Hiralal Roy, another m e m ber of the Maitm group, 
admitted too that Haran Chandra Chakladar was one of their party and 
admitted further that Haran Chandra Chakladar went to the cremation of 
Ramendra Harayan Roy, and that he, the witness, knew this fact in May 
or June, 1909 It is perfectly obvious, therefore, that if anything eiriraordinary 
had happened, it must have been known to Haran Chandra Chakladar and 
also to these members of the Maitra group Vet none of these gentlemen 
heard of anything extraordinary m connecbon with the death of Ramendra 
Narayan Roy None of them heard of an abortive attempt at cremation on 
the night of the 9th None of them heard of the disappearance of the body 
from the cremation ground, and none of them heard that a second cremation 
procession was necessary In fact, so far as they were auare, there was 
nothing unusual m the death and cremation of Ramendra Narayan Roy If 
their evidence is accurate, they must have heard of the evenmg cremation 
Xirocession and its failure, and of the morning cremation procession The fact 
that they did not do so seems to me to indicate very clearly that they were 
mistaken m their present recollection 


JUDGE’S WRONG METHOD OF APPROACH 

In dealmg with this matter the learned trial judge has argued that in 
view of the evidence of these witnesses and m view also of certain other 
circumstances, the^apparent death of Ramendra Narayan Roy must have 
occurred at about dusk on May the 8ih and, tbeiefore, there must have been 
an evemng cremation In my opmion, this is not the best method of 
approachmg the problem These gentlemen were not interested in Ramendra 
Narayan Roy 'they did not go to his cremation They did not do anything 
as a result of the message which they said they had heard There was no 
conduct of their own which they might reasonably remember, and they 
had no reason whatever to keep in mind this particular incident These 
gentlemen, for the most part, forgot the only part that they themselves took, 
namely, their attendance at the condolence meeting, and m the case of S N 
Maitra, the fact that he sang thereat A cremation is a public affair, that of 
a wealth} man who certainly behaved as an independent pnnce and, therefore, 
a person of great consequence would necessarily be accompam^ by con- 
siderable display When the mormng cremabon took place, there was 
admittedly considerable display Armed orderlies went at the head of the 
procession with arms reversed, crowds collected and the body was taken to 
the cremation ground with cnes of 'liariboV, 'JiariboP, and coins were 
scattered In other words, every attempt was made to attract attention, and 
32 
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we miglit naturally expect that there would be the same publicity at the 
tune of the eveiung cremation Such being the case, one might reasonably 
expect convincing evidence of the fact that an evening cremation took place 
"We have every reason to expect the evidence of persons who saw that crema- 
tion and of persons who took part therein In my opinion, the argument 
should, therefore, be on these Imes If an eveiung cremation is proved to 
have taken place, it must follow that the evidence of S N Maitta and his 
•comxianions is not only honest but accurate If, on the other hand, it is shown 
that no evenmg procession took place, it must follow that the evidence of 
these gentlemen is incorrect Because if there was no evenmg cremabon, 
there was no reason for the fabrication of false evidence as to the time of 
'death, and consequently, no reason for refusing to accept the bme given in 
the obituary nohce of May the 10th, the fame mentioned in Satyendranath 
IBanerjee's diary written up sometime during May, 1609, or the fame given 
in Dr Calvert’s certificate of death given m the month of July, 1909 As 
will appear later in this judgment, I am satisfied that there was, in fact, 
no evenmg cremation, and consequently, I am convinced that the evidence 
of S N Maitra and his companions, honest though it is, is maccnrate 


KAMDAS PAD’S BVIDENCB 

In this connection the learned trial judge has referred to the evidence 
of Eahdas Pal and Madhusudan Mukherjee The evidence of jEalidas Pal 
IS mteresting Eahdas Pal deposed on commission for the 'plainfafi in 
August, 1931 He stated that he was residmg at the old Cutchery Building m 
May, 1909 and that at about 9 or half past mne one night men on behalf 
of Bamendra Harayan Boy came and gave the death report and asked for 
Brahmms to carry the body to the cremation ground He adds that neither 
he nor his friends were wilhng to go, and further, that all of his fnends 
stated, "it IS absolutely impossible to go to the cremation ground at that hour 
of night Please come to-morrow’’ The vntness proceeded to say that be did 
not go on the followmg day, but that his fnends all went on the following 
day It is obvious from his evidence that when faie news was given to them 
it was too late to go to the cremation at mght, that they contemplated that 
the cremation would be in the mommg and that the fnends of this 'witness 
all went to the mommg cremation Yet neither he nor his friends had any 
reason to bdieve apparently that there was an attempt at cremation on 
the evenmg of May the 8th It seems to me clear that the witness must 
have been mistaken as to the tune when the information was given to him 


MADHDSDDAN MDKHBBJBB 

As regards the evidence of Madhusudan Mukherjee I am of opmion that 
no reliance can be placed upon it This witness deposed that he was hvmg 
,at Bhnfaa Busti "Wlla at Darjeelmg at that fame and that with him m the 
Villa weie residmg Anukul Oiatterjee and ofliers The witness states that 
just a htUe after dusk he received the news that Bamendra Narayan Boy 
was dead and his fnend Anukul Oiatterjee went out at 7 or 7-30 p m Anukul 
returned somefame durmg the night, perhaps midmght, or m the early hours 
of the mommg, drenched from head to foot The suggesfacm is that Anukul 
had accompamed the evenmg cremation processicm and had been caught m 
the ram The witness had no cnnversation with Anakul Oiatterjee after he 
returned * 
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la the first place, it seems to me eirtraordinary that anybody who had 
attended a cremation procession and had been dnven away from the cremation 
by storm and ram and had returned to the cremation ground when the ram 
was over to find that the dead body was missing, should then return home 
and not take the trouble to narrate to his friends and relatives the details 
about this unusual and extraordinary occurrence In the case of this witness 
we have another reason for not acceptmg his evidence It appears that m 
July, 1931, shortly after the present plambfi had appeared and claimed to 
be Ramendra Narayan Roy, a Sub-Deputy Magistrate came to the witness 
and questioned him about the events m Darjeelmg The witness admits 
that he was questioned and his statement was taken Unfortunately, the 
actual statement given by the witness was not available The defence produced 
what purported to be a copy of that statement Naturally, the witness was not 
in a position to say whether that copy was, m fact, his statement or not 
But the following question was put to him “Did yon say 'Probably before 
noon the procession started I don’t remember, but one of my friends Anukul 
Chatterjee smee deceased who joined the procession came back to our house 
probably at dusk or just before dusk’?’* Answer “I don’t remember I am 
not prepared to deny it ’’ It seems to me that if the recollection of the 
witness IS correct, he must be m a jiosition to say defimtely whether m 1921 
he gave to the Sub-Deputy Magistrate a story so completely at variance with 
the story now given It seems to me that the witness is afraid of denying 
the original statement made before a Sub-Deputy Magistrate After careful 
consideration of the whole of his evidence it seems to me that this witness is 
not a witness of truth These are the only witnesses upon whose evidence the 
learned trial judge has rehed for this part of his findmg 

ABSENCE OF PRESCRIPTION FROM DUSK TO MIDNIGHT 

In dealing generally with the question of death at dusk ^e learned trial 
judge has referred more than once to the fact that no piesciiption appears to 
have been made by the doctors between the hours ,of dusk and 11-45 pm, 
and he seems to have argued that because there was no presenpbon, the 
patient must have been apparently dead I must confess that I am unable 
to understand this Ime of argument It is perfectly clear from the evidence 
on record what were the symptoms and what was the condition of 
Ramendra Narayan Rqy m the half a dozen hours jireceding his death A 
number of medical witnesses have been exammed 1^ both parties m this 
case It has not been suggested by a smgle doctor, so far as I am aware, 
that any medicme should have been prescribed to deal with those symptoms 
which was not m fact presenbed It has not been suggested that any presenp- 
tion other than those made might reasonably have been made to meet with the 
conditions which the doctors had to face The fact, therefore, that no new 
prescriptions were made after dusk does not indicate that the patient must 
have been dead All the matenals which the doctors required m dealing 
with the case were already at their disposal 

ALLEGED igVENING CREMATION 

We are led, therefore, to consider the evidence regarding the alleged 
evenmg cremation The case made out on behalf of the plaintiff is to this 
effect Ramendra Narayan Roy was taken for dead at about 7 p M At once 
people were sent to the shops to procure matenals necessary for cremation 
These materials, fuel, ghse, sandal wood etc , were sent to the new cremabon 
ground Thereafter, messages were sent to the Lewis Jubilee Sanitanum, to 
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the old Cntchery Bmlding, to Bhutia Bnati Villa and to other places where 
Bengalee gentlemen were residing in Darjeelmg, calling for assistance in 
carrying the body to the cremation ground At the same time information 
was sent to Mahendra Nath Banerjee, the Government Pleader of Darjeeling, 
and as a result, his wife Kasiswari Devi went to “Step Aside” at 8 or 9 p M 
to comfort Bibhabati 


PLAINTIFF’S VERSION 

At about 9 pm Bibhabati, according to the plainbff*!. version, was allowed 
a last look at her husband’s body and the body was then earned off in proces' 
Sion to the cremation ground We are not concerned at present with the 
loute taken from "Step Aside” to the Cart Road But from the Cart Road 
the way hes down Femdale Road, Conservancy Road, Uien Victona Road 
and at last the old Sudhir Ruman Road down to the old cremation ground 
Judgmg from the map of Darjeelmg which has been made an exhibit in the- 
case, Z{3SC), the old cremation ground is situated about five hundred feet 
below the level of Cart Road The old Sudhir Ruman Road was a narrow 
difficult road with no bmldings on either side at that time, and the old crema- 
tion ground was merely a small level area on the steep hillside, far distant 
from any residence In the year 1907 a new cremation ground had been opened 
which was situated still further down The approach at that time was by 
the old Sudhir Ruman Road, passing the old cremation ground and thence 
by a narrow path to a place about two hundred yards distant from the old 
cremation ground and about fifty feet lower down the hill At the new crema- 
tion ground there was a bmldmg and an appropnate structure on whidi a 
funeral pyre could be built The old cremation ground had been officially 
abandoned, but it is not clear that people had ceased completely to use it by 
the year 1909 On either side of the pathway between the old ani the new 
cremation groimds was situated the vegetable garden of Hr Morgenstem, 
and his house and some of the buildings were situated at some distance above 
the old cremation ground It is not cleat from the evidence of the plamtifi’s 
witnesses whether a httle ram had begun to fall before the party reached the 
cremation ground or whether it was still fine up to that stage The case is that 
the party halted at the old cremahon ground and commenced to look for a site 
where they could take the dead body The body had been placed upon a 
khat covered with a sheet, and the sheet had been tied to the hhat to prevent 
the body shppmg as the party came down the hill The fthot with the body 
still on it and the sheet still bed, was placed on the ground, while the funeral 
party decided on the exact site of the funeral pyie At this cnhcal moment 
the storm burst and rain came down m torrents All the members of the 
party fled and took shelter m distant places The storm continued for some 
considerable bme, and not unbl the sky had cleared and th'e ram had ceased 
did the funeral party return to the cremation ground They then discovered 
that the sheet had been unbed and the body removed from the khat and taken 
away They immediately searched m all direcbons for the body but wiftiont 
success The party finally gave up the searidi and started back towards 
“Stqi Aside” 

It IS the plamtifi’s case that between the bme of the abandonment of 
the search, and 5 or 6 o’clock m the morning some other body was procured 
bv Satyendranath Banerjee and his companions, and this othei dead body 
was earned back to “Step Aside” and kept there in a room downstairs unbl 
morning, and this dead body was earned in procession in the day time of 
3Iay the 9th, was taken to the new cremabon ground and there burnt to ashes. 
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' STORY HOW FAR PROBABLE 

Before discussing the evidence offered in proof of the evening cremation 
it seems to me desirable that the story itself be examined with a view to 
decide how far it can be regarded as a reasonable and probable storj It 
should be remembered that the new cremabon ground had been in use 
since 1907, that is to say, for two years from before this madent The old one 
had been officially abandoned, but there is evidence to show that it had been 
used on occasions after 1907 and possibly up to 1909 There was a shed at 
the new cremabon ground, but there was no shed at the old cremabon ground 
According to the evidence on record, the funeral reqmsites — fuel, ghee, etc , — 
had been sent to the new cremabon ground and not to the old one The 
shed at the new ground was nearer to the old ground than any other place 
m which shelter from the ram could be had It has been argued on behalf 
of the plaintiff that the road between the two cremation grounds had not 
been made and was virtually impassable There is evidence to show that a hill 
stream or jhora ran between the tu'o grounds, and there is some evidence on 
the side of the plaintiff to Show that in going from one cremabon ground to 
the other one had to get down into this ]hora It has been argued before us 
that this pathway uas perfectly impassable at mght At the bme when ue 
visited Daijeeling there was nothmg to indicate that the jhora consbtnted 
an obstrucbon and there was then no difficulty m passing from the old crema- 
tion ground to the new one It may easily be fliat the road was not in as good 
a condibon in 1909 as it was when we visited But the fact remains that the 
new cremabon ground had been m regular use smce 1907 The only approach 
to the new cremabon ground was by the road past the old cremabon ground 
The new cremabon ground was m fact used for the morning cremabon on May 
the 9th, 1909, and there is evidence of one witness for the plambff that a rick- 
shaw was taken to the new cremabon ground on the mommg of May the 9tb 
From these circumstances it is obvious that the road to the new cremation 
ground, though possibly difficult, was by no means impassable even at mght 
It might be reasonably argued that a cremabon parfy taking a dead body 
at night would have stcqiped at the first convenient place and earned out the 
task of bnrumg the body, parbcularly if the mght was fine and the reqmsites 
for cremabon were available at that spot It is, however, difficult to under- 
stand how such a party could choose the old cremabon ground with its lack 
of shelter and lack of ordinary facihbes when the weather was threatemng, 
if indeed rain had not actually foUen It is all the more extraordmarj' when 
it IS , remembered that the funeral reqmsites had been sent (according to 
the evidence) to the new cremation ground The funeral party consisted, 
to some extent, of residents of Darjeehng who were familiar with the b\o 
cremabon grounds and who knew foe way to both It is obvious that if 
the party arrived at foe old cremabon ground and found none of foe matenals 
for cremabon at hand, foe quesbon would at once arise whether these 
materials had been sent to foe new ground and somebody would be sent to 
that ground undoubtedly If that had been done, it is surely obvious that 
the party would have then continued foeir way to foe new gronnd and earned 
out the cremabon at that place In foe circumstances it is difficult to under- 
stand why foe cremabon party should have halted at the old cremabon 
gronnd as alleged and spent some bme there looking round for a convenient 
site on which to bnm<the body without anv materials for foe ourmng It 
might of course be argued that this was merely foolishness on their part, 
and that when people are faced with sudden emergency they do often behave 
foolishly, and, therefore, this conduct though foohsh is not so impossible 
as to discredit their story 
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PROCURING OF ANOTHER HEAD BODY 


Bnt there are mnch greater difficnltjes in the iiaj of acceptance 
of the plaintiff's account of this night’s happenings The latter part 
of the story is much less easy of acceptance than the earlier part An 
essential part of this story is that after the funeral party discovered that 
the dead bbdy was missing and could not be found on search, they set out 
to produce from some unknown place another dead bodv and carried it all 
the way np the lull back to "Step Aside" and placed it in a downstairs room 
in that house in order that it might be taken out again in procession on tbe 
following day Tlie only inotiie suggested for this evlrnordiiiary conduct 
IS that the persons who had taken out tlie bods on the night of Jkrav the 
8th and who had to abandon the body of Ramendra Narayan Roy became 
so apprehensive that they would be censured for their conduct "on their 
return to Jaidebpur that they decided to do something to avoid scandal and 
to avoid rebuke Even if it be granted that such a motive was likely to 
influence the persons who took part in this occurrence, the alleged conduct 
seems to me the least satisfactory way of achieving thtir end Thej might 
easily have returned to "Step Aside" and simpU stated that they had burnt 
the body, though they had not done anything of the sort If it can possiblv be 
argued that the people of Jaidebpur would not hear any gossip from Darjeeling 
or would not hear of the rumours current in Darjeeling, such a story was 
likely to obtain credence in Jaidebpur On the other hand, if the people in 
Jaidebpur were likely to hear the rumours cunent in DarjeUing, no possible 
conduct on the part of the funeral party could sene to prevent the people 
in Jaidebpur learning about an abortive attempt at cremation and the abandon- 
ment of the dead body A second method by which they might attempt to 
avoid cnticism and censure w-as to bum the empty lhat and to report that 
11 “ interesting to note tliat the story was 

a^Uy put forward at one time in a pamphlet published by the supporters 

P““PWet IS entitled "Bhowler Katlia O 
Sannyasi , and m it we find the statement, "^VlIe^ the ram and storm 
w ^ tack to the cremation ground could not find the dead 

tady of tte Kumar any more Tliereafter it is said thev went away settinc 

■; ”« “■ bSS 

Te' Tliey w^”r™nmg*“the‘n^*rf 

leave "Step Aside" were not people who did not 

another dead body for that ^ tlio * proposal to snbsbtnte 

been adnntod b/tte Snhff's naX^anf 

which cannot be qnestiraed that Bi^ahah ^ b^^ proved by evidence 

misconduct at thlt parcuiaTLe ft « “1^“^ 

displayed afl the orinary sims of snef It further that she had 

taken back to "Sten Aside" ^ obvious that if a bodv was 

would have to be offered to' heT and^ae^nst ttis extraordinary conduct 
insisting upon see„n, +1,’ ^ would have to be run of her 

Bibhabab, fte ott« mSs tbs 
easUy have desired to look agai^o^the^^ofVmr 
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enarmons and no usefnl purpose would be served thereby It is conceded 
that there is strong superstition m this country against taking a body back 
into the house from which it has once been taken out for the purpose of 
cremation It seems to me, therefore, that the motive for taking a substituted 
dead body back to “Step Aside” is most unconvincing 


ALMOST AN IMPOSSIBILITY 

Furthermore, it is to be considered what opportnmty rjiese peisons 
had to decide on such a scheme The earhest hour at whidi the dead body 
of Ramendra Narayan Roy could have been taken out from “Step Aside” for 
cremation on the mght of the 8th May was 9 pm It is the definite case of 
the plaintifl’s party that Bibhabati was allowed a last look at her husband’s 
dead body at about 9 pm on that night The way from “Step Aside” to 
the cremation ground was long and difiicnlt It would have taken at least 
an hour and probably much longer The party could not possibly have 
reached the cremation ground before 10 or 1030 PM at the earliest Some 
time must have elapsed at the cremation ground before they fled The 
evidence with regard to this incident and with regard to the rescue indicates 
that the storm which dispersed the funeral party lasted for some considerable 
time The evidence further shows that fliese people took shelter at some 
considerable distance from the cremation ground It is obvious, therefore, 
that the funeral party could not have returned to the cremation ground after 
the storm was over much before midnight Then drenched and miserable, 
these unfortunate people searched on the hillside for the missing body It 
IS obvious that if they were so horrified at their own conduct in abandoning 
tile dead body that they were prepared to contemplate such a serious crime 
as to procure a dead body of some other person or to dismter a body from 
some grave, they would not abandon the search for Ramendra Narayan 
Roy’s body until they had done their best to discover it Such being the 
case, it must have been 1 am or later before there could be any occasion 
for them to consider what they were to do in view of the fact that their 
search for the body was nnavaihng What could have mdnced these persons 
at that hour of the night to imagine that they could get another dead body 
to substitute m the place of the one they had lost? They were strangers 
in the locahty, and there is no reason to suppose that they knew where the 
burial ground was situated Dead bodies do not he about m public places 
and are not ordmanly available on demand How could these people imagine 
at that hour of the night that they could at once procure another dead body’ 
and whence could the dead body be obtained? If the dead body was one 
which was still in the house of his relatives, it could not be imagined that 
the relatives would abandon the body or allow it to be taken without imposition. 
If they took a body nnder such circumstances, the fact would immediately be 
made known and the object of taking it would be defeated Is it conceivable 
that these persons would know where the graveyard was to be found? or 
that they could defile themselves by bandhng a corpse which they had 
disinterred from a grave merdy for the purpose of avoiding censure and 
rebuke on their return to Jaidebpur? It seems to me that the whole story 
bristles with improDabilihes, and the story is so nearly impossible that it could 
not be beheved except on absolutely nmmpeacbable evidence 
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ALLEGED RAIN AND SIORM 

It IS obvious from the plaintiff's acconnt that one of the most important 
questions in this case is whether or not there uas any ram at the cremation 
ground on the night of May the 8th It happens that Darjeeling is rather 
unusually well provided with centres at which there are ram gauges and at 
which records are kept At St Paul’s School which is situated about three 
quarters of a mile to the south east of the old cremation ground, there ues 
a ram gauge from uhich the figures for the Government records were taken 
At St Josephs’ College which is situated about 1}4 miles to the north of the 
old cremation ground uas another ram gauge which was read by one of the 
Fathers m that College who was a student of Meteorology and who kept 
records of the rainfall In addition, lecords were kept at the Municipal Ofiice 
which IS about half a mile distant from the cremation ground in a direction 
to the north and east therefrom A fourth record was kept at the Lloyd 
Botanical Gardens which was in a north-easterl} direction from the old crema- 
tion ground It happens also that Dr B B Sarkar whose diar; has been 
proved in this case made a note each daj m the diar> regarding the weather 
Dr B B Sarkar hsed in a bouse on Cart Road almost due east of the 
cremation ground 


GOVERKJI15NT WEATHER REPORTS 

The materials atailable from all these Sources do show what w-as 

and nfitf “If “‘‘5’ the 8th and the days before 

Darjeehng was included in Bihar for the purpose of 
the Goiemment weather report As appears from E* 2(329), the Govern- 
ment weather report for the 24 hours ending 8 A M on Saturdaj Mav tlie 8th 
shows that m “Be«gal-Pract.call 3 rhere is® no cloud Mel ternSramre m 
111 excess and the humidity— rather variable Bihoj— The sky is practicallv 

mdS^el) The a r (Bhagllpur maximum 

0 The air is much drier than usual at most stations” and under 

of Ma”. for the 24 hours ending 8 AM on the 9th 

of Mas the Goscrnmeut record shows "Bengal— The skv is clear Mean 

Li EUe, Imre tim “’’’’T >“ J“‘“- 

hlLr aro reswusiMet^n and the west winds in 

daf bf one'de^ee"® f*“’P^‘“«-“mpared with the pres. ous 

s 111 excess b^ 4 to 8 degrees Jhe air is drier than usual B/hor-'M,e sks 
IS clear except towards the east where il is moderatels clouded Drs tenioern- 
tures are m large excess n.c air at most stations contains let imitire 
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usual,” and under the head General there is the remark, "Assam reports 
ram at several stations More may possibl> be there before to-morrow 
‘Conditions similar to yesterday are hkely to hold over the two Provinces, and 
the humidity, already below normal, may decrease still further” The figures 
for Darjeeling show that the rainfall was ml, the barometer was still rising and 
the maximum temperature was 5 6 degrees in excess of normal, the maximum 
day temperature was 5 degrees less than the maximum recorded on the 
previous day 

For the 24 hours ending 8 am on Tuesday, the 11th of May, the record 
shows "Bengal — Clear or shghtly clouded sky is leported Both day and night 
temperatures are in excess and the humidity is rather variable Btitai — The 
sky is clear except at Darjeeling where it is overcast Mean temperature is 
in excess and the air is much drier than usual towards the ivest” Under 
the bead General appears the remark, “Ram was fairly general in Assam 
yesterday and more is possible to-day Ram is also not unlikely m Bastem 
Bengal and on the Onssa coast" The figures for Darjeehng show tliat the 
rainfall was nil, the barometer had fallen slightly, the maximum temperature 
was still 3 S degrees in excess of normal but 2 degrees loiver than that 
recorded on the previous day 


ST JOSEPHS’ AND ST PAUL’S RBGISTERS 

The St Josephs’ Register is Eos Z{t4S) The method of maintaining the 
register at St Josephs’ was different from that observed at St Paul’s The 
same period, namely, 8 A M to 8 A M was chosen for the purpose of keeping 
a record, but the record under the head of any particular date at St Josephs’ 
represents rainfall from 8 a m on that particular day to 8 a m on the following 
•day, whereas the record at St Paul’s under a particular date refers to the ram 
from 8 A M of the previous day to 8 A M on the day on which it is recorded , 
that IS to say, if we take May the 8th, as an example, if any ra-in is shown 
m the St Josephs’ record under the date Maj the 8th, tliat lain will have 
fallen betiveen 8 am: on May the 8th and 8 am on May the 9th whereas 
if ram is shown in the St Pauls’ record under date May the 8th, that 
rain must have fallen between 8 am of May the 7th and 8 am of May 
the 8th If this difierence m the method of recordmg the readings is borne 
in mind, the apparent differences between the records can easilj be explained 
The St Josephs’ record is Ex Z{148) That record shows ram under date 
May the Ist, May the 2nd and May the 3rd, no ram under dates Maj the 4th, 
5th, 6th, Tth, 8th, 9th, 10th and llth, and then ram on May tlie 12tli and 
successive days The maximum temperature at St Josephs’ increased steadily 
from May the 1st up to May the 8th, and then fell steadily -until May the 15th 


MUNICIPAL RECORD TAMPERED 

The Municipal records unfortunately have no lalue for us in this suit 
The defendants obtained a certified copy of the Municipal record, and that 
certified copy showed rain on May the 1st, 2nd and 3rd, no ram between 
May the 4th and May the 12th, and then ram again on May the 13tli and 
subsequent days After the defendants had obtained their copy, the plamtiff 
applied for and obtained a certified copy of the same register When their 
copy was prepared, it was discovered that the entry after May the 3rd had 
been tampered with, that the figure lepresenting the date had been scratched 
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ont, and had then been ovemntten, that a line had been stnu^ thiong^ 
It and the figure 13 had been written over it The plaintiff contended that 
the origin^ figure was some figure other than 13, and that this register was- 
tampered with by somebody on behalf of the defendants who had attempted 
to make the original figure look like 13, and having failed, had crossed ont 
the entry and written “13” above it The defendants, on the other hand, 
contend that the original figure was 13, and that somebody on behalf of the- 
plamtifi tampered wiSi the record and tried to erase the figure 13 and substitute 
the figure 8 m its place When he failed to do so in suidi a manner that 
snspiaon could possibly be averted, he crossed it out and wrote 13 on the 
top in order to convey the impression that the record had been tampered! 
with by somebody on behalf of the defendants Arguments haie been placed 
before ns by both the learned counsel, each suggesting that the record must 
have been tampered with by somebody on behaU of the other party There 
are arguments in support of both the versions, but it seems to me impossible 
to say with any certamty what the ongmal entry was or at whose instance 
the record was tampered with This record, therefore, must be ignored, and 
no inference can be drawn from it 


BOTA27ICAI, GARDEICS EBGISTBR 

The Botanical Gardens register is Ex Z(207) The register shows that' 
there was ram on May the 1st, 2nd, ard and 4th, no ram from May the 5th 
to May the 13th, and ram on May the 13th and subsequent days The learned 
counsel for the plaintiff has argued that no rehance should be placed on the 
Botamcal Gardens register m view of the evidence as to the manner m which 
that register was kept 

The register was produced by Bahadur Smgh, a Chaprasi of the Botanical 
Gardens Summonses had been served upon the officer m charge of the 
Gardens to produce the document, and he had sent the same through Bahadur 
Smgh to the court Bahadur Smgh deposed that readmgs were sometimes- 
taken m a shp by file Sahib, if he happened to be absent from the Gardens 
He would subsequently enter the figures on the shp m the book The evidence 
of this witness and the record shows that the Botanical Gardens record 
was rather carelessly kept and it cannot be held to be conclnsive But it is,, 
at all evrats, significant that this record shows no indication of any ram 
jm May the Sth or 9th, and however carelessly the record was kept, it was- 
kept at a time when no dispute had ansen regardmg this particular period. 


DR B B SARKAR’S DIARY 


Ih the Jaiy of Dr B B Sarkar, Ex Z(2JS), we find that for May the 8tb 
Md May the 9th he noted that the weather was bright On May the 10th 
there Tvas slight drizzling 


The entries m the records, therefore, show that there was no ram at any 
these various places m Darjeelmg on Mav the Sth or May the 9th "We 
have Still Mother record whidi is relevant for the purpose of the present 
enqn^, and that is the estract from the supplement to the Calcutta Gazette 
which IS ^ Z{Z46^ It shows no ram at Sihgnn between May the 6th and 
May the I2th, no ram at Darjeelmg between May the Sth and May the 12fii, 
no ram at Kahmpong between Maj the Sth and Mav the 10th, no ram at 
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Mongpoo between May the Stii and May the 13th , no rain at Kuiseong betneen 
May the 6th and May the 12th, and no rain at Pedong on May the 8tfa, 9th 
and 10th In other words, according to this record in a number of stations 
clustenng round Darjeeling no rain was recorded on May the Stli, 9th and 10th 
AU these records show a steadily rising barometer, and a wind from the 
north, east or north-east 


FATHER PEEL’S EVIDENCE 

The defendants examined Father Feel, one of the masters of St Josephs’ 
College, who was a student of meteorology and who had studied meteorological 
conditions m Darjeeling for many years past Father Peel deposed that the 
meteorological records of that period indicated that the monsoon had not 
set in at Darjeeling end that pre-monsoon conditions were then prevailing 
He said that his experience based on observations from 1916 onwards was 
that when ram occurs m Darjeeling during the prevalence of pre-monsoon 
conditions, that ram will certainly be recorded either at St Josephs’ or at 
St Paul’s There may be ram at St Josephs* and not at St Paul’s, there may 
be ram at St Paul’s and not at St Josephs’, but if no rain is recorded at either 
place, it IS almost certain, accordmg to this witness, that no ram fell m 
Darjeeling during that period The witness has further stated that in con- 
sideration of the details given in the Meteorological Chart and in view of the 
figpres to which I have referred above, it is clear that there was a spell of 
dry weather between May the 7th and May the 9th, and that no ram fell at 
Darjeehng We have been asked to reject the evidence of this witness on 
the ground that weather prediction is notonously uncertain This argument 
omits to notice that Father Peel’s evidence was not wholly weather prediction 
He gave his c^imon as to the conditions that prevailed from a consideration 
of the recorded figures and the Government Chart both before and after the 
date m question In other words, he mterpreted the data which the Meteo- 
rological authorities were m a position to provide It is one thing to predict 
from present conditions what the future is likely to be, but it is a totally 
difierent thing to state from a consideration of the conditions all round a 
particular place before, during and after a specified time what must have 
happened at that particular place at the specified time It seems to me 
unreasonable to reject Father Peel’s evidence in toto It seems to me that 
his evidence taken with the matenals denved from the records at St Josephs’ 
and St Paul’s and confirmed by the Botanical Gardens lecord and by Dr 
Sarkar’s diary indicates that there was probably no ram at Darjeehng on May 
the 8th, and fiiere was certainly not a heavy storm which spread all over 
Darjeeling, and reached Lebong, as some of the witnesses say 

In support of his conclusion that there might easily be ram at the old 
cremation ground m spite of the fact that all the records available show 
that there was no ram in Darjeehng at that time, the learned trial judge has 
referred to the evidence of wntnesses like Dr MacGilchnst, Dr Calvert and 
Mr Rankin to show that it is a common occurrence for ram to fall at 
one place m Darjeelmg at a tune when it is fine at another place Such a 
phenomenon is not uncommon in other places also But we are not now 
concerned with the simple question as to whether ram had fallen at one 
moment at one place, while it was fine in another It often happens that a 
storm passes over one spot before it reaches another spot The problem 
before ns is not whether ram might have fallen at one place when it was 
fine in neighbouring places The problem is whether it was possible that a 
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violent storm could come up the valley from the west or the south-west and 
deposit ram with such violence at the cremation ground as to drive away 
the funeral party m utter confusion, and yet that not a drop of ram and not 
a trace of storm should reach any point 500 yards beyond that cremabon 
ground The places for which we have records showing complete absence 
of ram ore St Josephs' to the north, the Botamcal Gardens to the north-east. 
Dr Sarkar to the east and St Paul’s School to the south-east In other words, 
a line of observabon posts shows that no ram reached a spot half a mile 
beyond the east of the cremabon ground It seems to me incredible that a 
storm so violent as is described by the plainbfi’s witnesses should come to 
a sudden termination before it proceeded half a mile beyond the cremabon 
ground 

The learned 3 udge in his judgment has a remarkable passage at page 376 
of the paper book He says, “I find, however, as much as 2 41 mches of ram 
on the Sth, 4 98 inches on the 6th, 5 77 inches on the 7th, 3 36 iimlies ra 
the Sth, 1 17 inches on the 9th May, 0 21 on the 10th, 0 79 on the llm, 
2 10 on’ the 12th May in Jalpaiguri District which is at the foot of the 
Himalavas, and must include the valleys near Darjeding, and certainly 
Sihguri It looks kalbatsakht (Baisakh lainstorm) indeed with wind towards 
the North" I have not been able to discover from what source the learned 
trial judge obtained these figures It may be that the figures have been 
obtained from some Gazette But even if that is so, the argument is fallacious 
The learned trial judge seems to have overlooked tlie fact that in a Gazette 
if rainfall is recorded at Jalpaigun, it does not mean that the rain has fallen 
in equal amount over the whole of Jalpaigun Disbict Jalpaigun town, where 
I presume the ram gauge w'as, was situated at a considerable distance from 
Darjeeling, and ram at Jalpaigun town does not indicate ram all over Jalpaigun 
District and certainly does not radicate ram at Siligun or any place near 
Darjeeling As I have pointed out above, the Gazette records show that 
there was no ram at Sihgun between May the 6tli and May the 12lh The 
deducbon, Uierefore, made by the learned judge from the figures for Jalpaigun 
that there must have been ram at Sihgun and possibly also in the foothills 
near Daijeelmg is contrarj to the eiidenqe and is wholly unjusbfied 


FAKIR ROY’S RVIDBNCE 

The learned tnal judge relied upon one other piece of evidence in ariiving 
at this conclusion The evidence referred to is the evidence of a witness 
named Fakir Roy Fakir Roy is a witness who was examined by the defen- 
dants on commission in October, 1932 This witness had been cited as a 
nitness for the plainbfi, and one of the witnesses for the plambft had stated 
that this witness had taken part m the evening cremabon procession There- 
upon the defendants had questioned the w-itness and obtained from him a 
statement showing clearly that he had not taken part in the evening crema- 
bon They, accordingly, summoned this witness m order to prove that he 
had not done so They examined him, and he deposed in favour of the 
defendants and stated definitely that he had never gone to the cranation 
ground for burning the dead body of the second Kumar of Bhowal In cross- 
examinabon this witness was asked "Do you remember your having had 
any talk with Anukul Chatterjee about the Kumar of Bhowal before your 
seeing the procession of which yon spoke > (Objected to)’’ Answer — 
"Whether it was before or after — ^that I do not remember, but that Anukul 
Babu told me that he went to bum the Kumar the night before For that 
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reason he felt pain m hands and feet and all over his body I think Anukul 
Babu told me this” Again, he stated “There were ram and storm at 
Darjeehng in the evemng jnst preceding the da> on which the procession, 
of which I spoke, was held ” Question "Whether there nere storm and 
ram at night? (Objected to)” Answer “Methmks, there were ram and 
storm from dusk till 9 Piii at night” Then says, "I think it was just like 
the Kal Batsaklu (ram and storm occurring m the month of Baisakh), in our 
part of the country” The witness was re-eitammed 1^ the defendants’ 
advocate The re-exammation was m fact cross-examination designed to show 
that the witness was an untruthful witness In his re-exammation he gave 
the following evidence “Did Anukul Babu say that the body of the Kumar 
was burnt after it had been taken to the cremation giound’ (Objected to) ” 
“He said that he went to cremate the dead body, but he did not tell whether 
he did cremate it or not” “Did he tell you anyt^ng of the sort that the body 
was left on account of rams and storm? (Objected to)” “No, he did not 
say anythmg of the sort ” “Did he tell anything of the sort that the dead 
body could not be burnt? (Objected to) ” "No, I did not hear anything of the 
sort ” “Did Anukul Babu tell you anythmg about the exact time when he 
started with the dead body from the “Step Aside”’ (Objected to) ” “I do 
not remember ” “Yon said that a Deputy Magistrate took down your state- 
ment, and yon stated further that you enquired of the Deputy Magistrate why 
he todk down your statement What did you come to know ’” “Taking down 
my statement, he said that if my evidence was required, I would have to give 
it ” “Did you tell the Deputy Magistrate about your mterview and talk with i 
Kasiswari Devi which yon stated in your deposition before the Commissioner? 
(Objected to) ” “Yes, I did ” “You spoke of Kal Batsakht m your cross-exami- 
nation In which month or months does the Kal Batsakht take place ?” “From 
the end of March to the 1st week of May ” “When there is ram and storm 
of Kal Baisahht, does it take place all over Darjeehng? (Objected to) ” “Yes, 
it takes place all over Darjeehng ” "Because the death of the Kumar took 
place during the Kal Batsakht time, yon said that there was ram and storm 
from the evemng till 9 o’clock at mght on tlie night preceding the day of 
the procession, or after such a long time yon clearly remember that rams 
and storm did actually take place on the mght preceding the day of the 
procession? (Objected to) ” “I have no recollecbon Because it was the season 
of Kal Batsakht, you said that there might have been rams and storm on 
the mght preceding the day of the procession? (Objected to) ” “Yes, it was 
because it was the season of Kal Batsakht" It is obvious from the evidence 
of this witness that he had no clear recollection whether there was lam on 
the mght of May the 8th or not The re-examination' may be open to 
criticism But it does, in my opimon, shew that the witness is utterly 
unreliable and untruthful If this is an untruthful witness, as seems to be 
the case, it should be remembered that he was first approached by the 
plamtifi’s men, and his statement m cross-examination is as likely to be the 
result of suggestions from them as his statement m re-exammation is likely 
to be the result of suggestions from the defence counsel It seems to me 
that the evidence of this witness is certainly not so conimcmg and so reliable 
as to justify the court m drawing an inference contrary to the inference 
suggested 1^ all the contemporaneous independent evidence 

CONCDDSION NO HEAVY RAIN AND STORJI 

In my opmion, it cannot be stated with certainty that not even a shower 
fell on the cremation ground, but it can be said with fair certainty that 
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there was no such heavy storm at Darjeeling on that night as would dnve 
the funeral par^ away and compel them to abandon the body 

It ^ould be remembered m this connection that tiie old cremation 
ground was at a considerable distance from any human habitation *1310 
members of the honsdiold of Ramendra Narayan Roy were strangers to 
Darjeehng They could not know the neighbourhood in which the cremation 
•ground was situated They went there at night, according to the plamtiff’s 
case, when the skv was overcast, if it was not actually taming They went 
down a deserted hillside at dead of mght, along a difficult path where there 
was no sign of habitation near about There was no question, therefore, of 
their withdrawmg a few yards from the cremation ground to take shelter 
while the storm passed If they fled, it meant they fled to a considerable 
distance leavmg the body It seems to me extremely unlikely that anythmg 
short of a very violent storm could compel them to behave m this way This 
evidence regardmg rainfall at Darjeehng is a strong mdication, therefore, fliat 
the plambfi’s story of the evenmg cremation cannot possibly be true 


ORAI/ EVIDKNCE ON PLAINTIFF’S SIDE 

'The plamtifl exanimed 28 witnesses in all to prove that the evenmg 
procession actually took place The evidence of these witnesses has been 
esanuned with great care and has been criticised by the learned advocate 
for the defendants on many grounds It is obvious that when witnesses 
depose after such a lapse of tune as m this case, discrepanaes m details 
and as regards the actual time at which the mcidents occurred have no 
parbcular meamng The witnesses had no reason to remember the inadent 
for 10 or 12 years after it occurred It -was not until the plaintifE arrived 
in Dacca m 1921 and there was consideiable excitement regardmg his claim 
to be Ramendra Narayan Roy that the witnesses to the mcidents m Darjeehng 
had any occasion to think of those madents and to decide exactly what 
happened In the orcumstances, even the grossest contradictions m detail 
would not be suffiaent to discredit the witnesses 


HOW TO TEST SUCH EVID^CE 

On the other hand, it is not possible to check the evidence of witnesses 
bj^ ascertammg to what extent they agreed with each other There can be 
no doubt that m this case false witnesses have been procured and false 
evidence has been given on one side or the other, if not on both sides 
The only way m which we can check the evidence of these witnesses is to 
consider whether they are the persons who would be likely to take part m 
such a funeral procession, whether their alleged conduct at flie time is 
natural or probable conduct, whether their alleged subsequent conduct is 
reasonable and natural conduct, and whether the manner m which their 
evidence has been obtamed is straightforward and above board 


BELATED DISCOVERY OF THE WITNESSES 

When the plamtifl presented his memorial to the Board of Revenue m 
December, 1926, he stated that Mr Dwarka Nath Chakravarty had been 
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pleased to hold an enquiry into the matter eictendingf oi’er two years, and 
Mr Dwarka'yNath Chakravarty had examined the gentlemen marked with 
asterisks in 'Ae followmg list and many others including persons who were 
with the Eumar at Darjeeling and who attended the funeral We have also 
a definite statement m a letter written over the signature of Ram Satyabhama 
Devi to J G Drummond, Collector of Dacca, on the 29th of July, 1922 to the 
effect that "Babu Surendra Nath Mnkherjee, B L , an educated and a 
respectable gentleman of Dacca, had gone to Darjeehng and made enquiries 
about the alleged cremation ” It is clear, therefore, that in 1921 or 1922 
enquiries had been made at Darjeeling, and if the statements m this docu- 
ment are to be beheved, evidence had been procured regarding the alleged 
cremation of Ramendra Narayan Roy We have every right to expect, 
therefore, that the witnesses examined on those occasions should be produced 
before us and their evidence offered to ns for our assistance We find, 
however, that with one or two notable exceptions, all the witnesses examined 
on behalf of the plaintiff in the present case to prove his story of the evemng 
•cremation have been procured withm a month oi two before their evidence 
was recorded, with the exception of one or two, the remaining witnesses were 
not discovered by Mr Surendra Nath Mnkherjee, nor was their evidence 
placed before Mr Dwarka Nath Chakravarty before 1926 


OTHRR FEATURES OF THE EVIDENCE 

Another striking feature of the evidence is that none of the witnesses 
assert that any of tile fnends and relatives of Satyendranatii Banerjee or 
any other member of the Darjeeling party attended the evening cremation 
It IS an adrmtted fact that Shyamadas Banerjee is a close relative of Satyendra 
Nath Banerjee, brother-m-law of Ramendra Narayan Roy, and that Shyamadas 
Banerjee was residing at the tune m the old Cntcbery Bmldmg at Darjeeling 
It IS admitted that Rajendra Nath Sett was a great fnend of Satyendranatii 
Banerjee and was residing at the time in the Lewis Jubilee Sanitarium 
It IS admitted that these two gentlemen received a call to assist at the 
cremation and that they went to the mormng cremation It is not even 
suggested that they went to any cremation procession on the evemng of 
May the Sth Again, it is admitted that the sons of M N Banerjee, Govern- 
ment Pleader of Darjeeling, were boys who were accustomed to assist strangers 
in difSculbes and who frequently assisted on such occasions as cremations 
It IS admitted that Easiswon Devi, the wife of M N Banerjee, was a lady 
who was always ready to help any Bengalee who was in difiicnlly at 
Darjeelmg Her generosity and sympathy was so well known that it has 
been conceded m tius case that she would certainly have gone to the assistance 
of Bibhabati as soon as the news of the death of Ramendra Narayan Roy 
reached her ears It is, therefore, almost certam that the sons of M N 
Banerjee would have rendered assistance at the cremation of Ramendra 
Narayan Roy, if they were free to do so There is evidence on the side of 
the defendant that one at least of these sons assisted at the mormng crema- 
tion This evidence has been questioned and contradicted by other witnesses 
examined on behalf of the plaintiff, but nobody so far as I am aware has 
suggested that these sons of M N Banerjee rendered any assistance on the 
occasion of the evemng cremation 

One of the stnkmg features m the evidence in this case is that nobody 
asserts that the people who would naturally have assisted on the occasion 
of the cremation of Ramendra Narajan Roy Chowdhury took part m the 
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evening procession Furthermore, with the exception of two or three 
witnesses, those who deposed that they attended the evening procession were 
not personally invited to do so They were people who joined the procession 
either ont of curiosity or sympathy without any peisonal interest in the matter 
Mr Chatterjee on behalf of the plaintiff has argued that the people of 
Eastern Bengal have such a passion for cremations that they are eager to 
join any cremation procession that they may see, whether the persons whose 
body IS to be cremated is known to them or not It seems to me that if 
there were any truth whatever m this assertion, it would still be difficult 
to beheve that such enthusiasm would not be (lulled cm a cold Darjeeling 
mght at 10 FM when rain was either threatemng or already falling, and the 
(urematicm ground was situated at a considerable distance along a difficult 
road 

The learned trial judge has not discussed in any detail the evidence of 
the witnesses who deposed to the evening cremation Beyond stating tliat 
two of the witnesses are persons of repute upon whom rehance could be 
placed, he contents himself with giving a list of the other witnesses who> 
deposed to the procession, end remarks “I do not propose to go through the 
evidence in detail They would not be believed if death at dusk was not a 
fact, and if that was a fact, there would be no reason to dubelieve them " 
I propose to refer briefly to the evidence of these witnesses, and it will be 
apparent from that reference that the learned trial judge’s reluctance to 
place any reliance on their statements was perfectly justified 


PADMINI MOHAN NEOGY 

The witness on whom the learned judge cdiiefly rehes is one Padminf 
Mohan Neogy This gentleman was a sub-editor of the "Bengalee” who was 
on leave at Darjeehng and was staying at Dewis Jubilee Samtanum He 
dejmsed that one day at dusk a man came and said that the Kumar of 
Bhowal was dead and that men were wanted to help in the cremation He 
stated that he was one of 7 or 8 who thereafter went to “Step Aside” with 
him to assist It is interesting to note that nohody else from the Sanitannni 
has been examined as a witness, and ncme of those 7 or 8 who went from the 
Sanitarium has been named The witness proceeded to state that when he 
reached "Step Aside”, he fcrand the dead body on a charpot downstairs 
Immediately after their arrival the procession started with the body to the 
cremation ground Tlie witness himself left the (remation ground as soon 
as the party had arrived there with the body, apparently because the weather 
was threatening He returned to the Sanitarium and no ram fell dunng his 
return journey He stated that the ram came a little after “we reached the 
Samtanum, how long after I cannot say” 

"2 — Give us an idea 

A — Within an hour 

Q — Would you try to he more approximate? 

A — I remember the ram commenced before I went to bed ” 

If this witness’s evidence is to be beheved, the party taking the body to the 
cremation ground amved there at night, half an hour or an hour at least 
before there was any ram In other words, they had time to make the 
pyre, place the body thereon and set fire to it It is obvious that people 
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would not waste time o\er sncb a melancholy business in the middle of the 
night, and it is obvious that they could not have wasted half an hour at 
the burning ghat without setting fire to the dead body In other words, 
if the evidence of Padmini Mohan Neogy were accurate, fire would, in fact, 
have been set to the body before the ram came down The reason this 
witness gives for attendmg the funeral at that hour of the night is also 
singularly unconvincing The wutness is a Kayastha by caste end he realised 
that Brahmins were necessary for carrymg the dead body He stated "I did 
not probably ask who the bier-bearers were I was not a> Brahmin, but still 
went as I understood that bliadralogiies would do, as enough Brahmins might 
not be available, and also because I expected a grand feast, the deceased bemg 
a big man ” This explanation is singularly unconvincing Even had the 
witness tliought that the services of non-Brahmms would be required if the 
number of Brahmins was msnfficient, he must have realised long before the 
procession reached the cremation ground that the services of non-Brahmms 
would not, in &ct, be required Further, his statement that be went because 
he expect^ a grand feast seems to me merely ridiculous, m view’ of the 
further remark that he did not enquire whether anj such feast was held 
But the thmg that convinces me above everything else that the story of this 
witness cannot be true is the fact that he did not hear at any stage thereafter 
that the body was not cremated He deposed as follows “I stayed on at 
Darjeeling for 10 or 12 days after the incident I had no reason to believe 
during these days that the Kumar had not been cremated Nor any reason 
to believe that he had not been dead I did not come to know of any funeral 
procession the next morning of the second Kumar of Bhowal " I am unable 
to believe that a newspaper man living m a building in which there were 
people who resided and took part in the morning cremation would be unaware 
of such a strange incident as that deposed to by the witnesses to the evenmg 
cremation If, in fact, the body had disappeared and the relatives had been 
compelled to have a second procession on the following morning, this fact 
would have been known to all the Bengalee gentlemen m Darjeelmg and 
would not have escaped the knowledge of the sub-editor of a newspaper I 
am satisfied that the evidence of this gentleman cannot be accepted 


OTHER WITNESSES OF PLAINTIFF 

The other witnesses examined on behalf of the plaintiff, who deposed 
to the fact that they took part in the evenmg cremation procession are 

Sitanta Kumar Bagchi, 

Kiran Mostaphi, 

Biseswar Mukherjee, 

Jatindra Chandra Chakravarty, 

India Shmg Satn, 

Chandra Singh, 

Manmatha Nath Choudbury 

In addition to these, six witnesses have deposed to the purchase of fuel 
for the purpose of cremation on the night of May the 8th They are 
Durgaprasad Baishy, 

Laksmi Chand, 

Mahammad Ashraf Alam, 

Kedar Nath Fande, 

Bhakatbir Boy, 

Jangbir Sinha Karky 
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A amnber of oQier witnesses have deposed that they saw the eveniag 
procession bnt did not accompany it. They are ; 

Ranjit Singh, 

Bhanjit^ 

Lai Chand Panwala, 

Santa Bit Shing, 

Bhangi Ranlh, 

^asimddin Ahammed, 

^l^ammad Abdnl Snttar 

'Another gronp of witneKes have deposed that they heard of the evening 
procession, bnt thw did not actnally see the procession or join in it They 
are 

Snrendra Chandra Soy Chowdhniy, 

(^ns Chandra Ghose, 

Aswini Enmar Sen, 

ATadVm stida-n :Mnkhertee 
Jnaneadia Xath Baneriee, 

Sailendia Enmar Ensan, 
lilatilal Gangnh, 

Snshila Snndan Devi, 

Mohammad Ali Hossain. 

Still another witness, Jadn Lai Mnlhck, heard of the death of Bamendra 
Xarayan Roy on the night of May the Sdi He did not even hear of the 
fnneral procession 

Thionghont the judgment, pamcnlaily m dealing with die evidence of 
the witnesses esammed on behalf of the plaintih, die learned tnal judge 
has referred to their standmg m society and to their respectability as a 
ground for acceptmg the evidence of witnesses Cnfominatdy, in diis case 
the mere &ct that a man is a person of position and or independent means 
IS not a sufficient ground for acceptmg his evident*. Many persons who are 
of this descnpticm have been esamiued cm both sides, and many of diem 
must have given false evidence The evidence of all witnesses, whatever 
their position, requires eicammatiou before it can be accepted as being either 
truthful or accurate A typical example of die nature of the evidence given 
with regard to the evemng crematicm is the evidence of a gronp of witnesses 
who all happen to be related to each other They are . Janndra Chandra 
Chahravarty, S ailend ia Eumar Eusan. '\Tnnlal Gangnlv aviH Snshila Sxmdari 
Den 


JATECDRA CHAiOJRA CEUERAVARTY’S GROUP 

Jatindra C h a n dra Chakravarty had two brothers Basanta Eumar 
Cha h iavaiu and Bejoy Chandra Chaki'avarlc' Their sister was Snshila 
Snndan Devi who is the mother of Sailendia Eumar Ensaii. 

^latilal Ganguly is a connectiou by marriage of Jatindra Chandra 
Chakravarty 

The story is that two persous came to the house of Raj Eumar Ensari 
with the news of the death of Bamendra Xaravan Roy. Basanta Eumar 
Chakravarty and Beioy Chandra Chakravarty -were then livmg in that house 
Jatindra Chandra Chakravarty and Basanta Eumar Chakravarty on receipt of 
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“the news set out for "Step Aside” to assist in the cremation, and m fact, 
went with the cremation procession to the cremation ground ^len the ram 
•came they fled and took refuge m the slaughter house near at hand When 
the rain subsided, they returned to the cremation ground and found that the 
body was missmg They then went home and told the other persons m 
the house what had happened Sailendra Kumar Kusan saw them on their 
return and found they were soaked to the skm, and heard about their 
experiences at night Matilal Ganguly deposed that he was informed of tlie 
death of Kamendra Narayan B.oy at 7-30 or 8 o’clock that night, hut that be 
did not go to assist m the cremation, because he was not m the habit of so 
doing On the followmg day he heard what had happened 

It IS curious that m the year 1921 the defendants durmg the course of their 
enquiry obtained statements from Sejoy Chandra Chakravarty, one of the 
brothers of Jabndra Chandra Chakravarty, and also from Matilal Ganguly It is 
not disputed that Bejoy Chandra Chakravarty gave a statement, and the state- 
ment produced by the defendants as his statement shows, if true, that he was 
absolutely ignorant about any cremation at night It is canons that he 
should now be the person who did not attend the cremation ceremony, and 
that his two brothers should have gone and left him in entire ignorance 
Sailendra Kumar Knsan was then a boy of 12 or 13 It is strange that he 
should remember the occurrence as he now pretends to 

Matilal Ganguly was esammed by Hiranlal Mukherjee, Deputy Magistrate, 
on the 3rd of July, 1921 He now states that he was ill, if not unconscious, 
nt the time when he was examined, and that he does not remember what 
statement he made But inspite of his lapse of memory, he still maintains 
that whatever he said to Hiranlal Mukheriee was truth His statement to 
Hiranlal Mukherjee is as follows {Ex Z 252) 

"I was in Darjeeling in May, 1919 I only heard of the death of the 
second Kumar of Bbowal I did not know bis name I was not 
present at the death or with the funeral procession or at the cremation 
of the Kumar While the Kumar was in Rockwood some years before, 
I went with other boys to collect subscription for our football club 
We waited outside and saw a fot man sitting on a conch inside the 
room One of the boys told us, he was the Kumar I did not mark 
his features at all as I was very young I cannot say when the funeral 
procession started, or when the cremation ended, or what cremabon 
ground was used, or which route was followed by the procession I 
cannot say whether there was any ram or storm dunng the procession 
or the cremabon I do not know when Qie cremabon tocflc place, or 
if there was any ram or storm on the previous night I have no 
knowledge as to the persons who were present either at the death 
or with the funeral procession or at the cremabon I have no 
knowledge whatsoever of any facts connected with the illness, death 
or cremabon of the Kumar I only heard of the death, that is all ” 

The statement contradicts his present evidence m toto, and if that statement 
was honestly made, it proves that his present evidence is wholly unreliable 
As I have said, hfotilal Ganguly admitted m bis cross-esaminahon that he 
had made a statement to Hiranlal Mukherjee, and the only explanation he 
offered was that he was so ill at the bme that he did not know what he said 
It IS mteresbng m this connecbon to read the cross-examinabon of Hiranlal 
Mukherjee It reads "Question— At the bme you recorded the statement 
had jon anj suspicion that the people lookmg after the defendants’ affairs 
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were one person personate another? ilnstser— I don’t understand I 

had no suspicion that they were palming off some body on me as Matilal 
Ganguly Q^esUon—l put it to you that on lookmg at the, signature on 
Ex Z (252) you cannot but reahse that it is not the signature o£ Matilal 
Ganguly ilnswer— Matilal Ganguly signed it m my presence The signature 
here reads M h Ganguly I did not scrutmise the signature after it was 
wntten in my presence Question— Yon realise you were too young m 1921 
to protect yourself against defendants’ agents’ /Inswer— No answer 
Re-examtnaUon—I knew Matilal very well when I recorded his statement. 
He was an assistant under me ” 

In -new of the fact that Matilal Ganguly had already admitted that he 
had been exammed by Hiraiilal Mukherjee and in view of the fact that 
Matilal Ganguh was an assistant in the office under the control of Hiranlal 
Mukherjee, a more reckless and unpnncipled cross-examination it is difficult 
to imagme 

Sushila Sundan Devi in cross-examination stated 

"I heard the next day of a funeral procession of the Hnmar, but 
then it was faked, I heard, as the body was a body taken from the 
Victoria Hospital All this I heard The body was a dead body, 
I heard 

t 

Q — Von heard this on the day following the night on which your 
brothers returned from sasan — did you? 

A —I heard it next mommg This too was m everybody’s month at 
Darjeelmg” 

In view of the fact that no body else pretends that the story of a substituted 
body being burnt was current at Darjeebng on May the 9th and in view of 
the fact that the plamtiff’s party have now abandoned the false story of a 
body bemg taken from the Victoria Hospital, it seems to me clear that this 
lady IS rather reckless m her untruths 

PROCURED EVIDENCE 

Jatmdra Chandra Chakraverty, the only one of the party who pretends 
that he joined the procession, deposed as follows "On the day I heard 
the second Knmar had been cremated, I heard his body had been earned 
to the I heard that day that the body was takRti with a procession 

from chowrasta, and I thought, though I did not hear it, that it was coming 
from the **Step Aside” I did not enquire how thp corpse could come to 
the “Step Aside*’ or to the chowrasta I did not enquire where the corpse 
was found Nor when found or by whom I did not enquire I did not 
enquire how it disappeared, as this fact I knew”, and later in cross-examination 
he states “In 1921 I heard the Knmar had come back, I was at Darjeehng 
I did not discuss tbe matter with other people as all had read the papers 
I did not tell anybody that I had gone to cremate the Kumar, as I dared 
not talk about matters amending a Haja, but the inmates of my house knew 
of course It seems to me that the latter explanation is merely silly, and 
his statement that he made no enquiries is so unnatural that it suggests 
strongly that he had never heard that the body was imssing jt interesting 
to note that this witness is one of two witnesses who assert that he took 
shelter during the storm m a slaughter house which did not exist It is clear 
from this evidence that this group of witnesses has been procured bv the 
plambfi’s men and that their evidence has no value whatever 
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FALSE STORY OF SHELTERS 

There has been cross-examination of the witnesses regardmg their conduct 
when the ram storm occnned at the cremabon ground on the night of May the 
Sth, and particularly with regard to the place wherem they are supposed to have 
taken shelter durmg the height of the storm To appreciate this evidence 
it is necessary to bear m mmd the physical features of the locality near the 
cremabon ground In approaching the old cremabon ground in 1909 a large 
part of the journey was along the old Sndlur Rnman Road On the top of 
that road, that is, the end of the old Sndhir Enman Road furthest from the 
cremabon ground, another road or road track branched o& in a northwestemly 
direcbon to the site of the old slaughter house The present Mahomedan 
bunal ground is near the site of the old slaughter house Starbng from 
the angle between the track leadmg to the site of the old slaughter house 
and the old Sndhir Human Road, there commences a deep ravine which 
wmds down the hill towards the west and ulbmately joins the Bryngwyn 
Jhora If, therefore, any one on the site of the old cremabon ground desired 
to go to tlie old slaughter house, he would either have to descend into the 
deep ravine and climb up the other side m order to reach the slaughter house, 
or else, go up the hill the whole length of the old Sudliir Human Road unbl 
he reached the junction with the slaughter house road, and then go down 
the hill agam From the top of the old Sudhir Human Road to the site of 
the old cremabon ground there is now only one building on the side of the 
road That buildmg is the new slaughter house, and it is to the south of the 
old Sudhir Human Road, that is, on the left hand side as one descends That 
old slaughter house was not m existence in the year 1909 


NON-EXISTENT OLD SLAUGHTER HOUSE 

The followmg letter (Ex Z 3S6) shows that the old slaughter house was 
demolished sometime before the 22nd of June, 1909 It is a letter from the 
Vice-Chairman of the Darjeehng Mumcipahty to the Sanitary Commissioner 
for Bengal requesbng him to help with a design and plan for a slaughter 
house It rea^ “Sir, As the land below the slaughter house shpped at 
the last heavy ram endangenng the said house, it was demolished, but as a 
new house is to be built soon, I have the honour to request that you will be 
good enough to help us with a design and plan of a slaughter house early 
to enable ns to proceed with the work accordingly” It is not dear from 
this letter that the old slaughter house had been demolished before May, 1909, 
but m the argument before ns it has been assumed that the demohbon had 
occurred before the date of Ramendra Narayan Roy’s cremabon The site of 
the present slaughter house was formerly part of Mr Morgenstem’s garden 
uhich was land belonging to the Mnmapahty and leased out to Morgenstem 
The letters Bxts Z 35d(5] and Z 358(8) show that the site of the present 
slaughter house had not yet been taken back by the Mumcipahty from Mr 
Morgenstem and was sbll, m May, 1909, and mdeed up to July, 1910, part 
of Mr Morgenstern’s garden It has been admitted that tlie new slaughter 
house was not, m fact, erected on the present site unbl long long after May, 
1909 It is clear, therefore, that persons who fled &om the cremabon ground m 
May, 1909, could not have sheltered in tlie new slaughter house, and it is 
Inconceivable that they could have gone to the site of the old slaughter house, 
eien if the old slaughter house was then m existence Mr Chatterjee on 
behalf of the plamhff has argued that Darjeehng must have had a slaughter 
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house at that tune, and that, therefore, there mnst have been a temporary 
^nghter house somewhere and these witnesses probably sheltered m that 
temporary slaughter house jProm the evidence on record there k no reason 
whatever to believe that any such temporary slaughter house existed, and 
there is certainly no reason to beheve it existed on the side of the old Sndhir 
Kumari The laud to the south of the Sudhir Kumari Road was then 

iTr ilorgenstem’s garden which had not been tahen bac^ by the ^uma- 
palitv, and, tiieTefore, could not have been used at that time as the site of 
a temporary slaughter house The northern side of Sudhir Ruman Road is 
on the very brink of the deep ravme to which reference has already been 
It seems to me clear that there was m May, 1909 no slaughter house 
on the road between the old cremation ground and the inhabited buildings to 
the north to which people could hare fled for shelter 


XO SHEDS TO SHELTER IN 

Tn i-'tiic connection it is desirable to note that some other witnesses have 
stated that they took shelter in a shed m Morgenstem’s garden Morgenstem 
was exammed as a witness by the defendants and deposed that there was no 
such shed at that described by the plamtifi’s witnesses His evidence is that 
"m 1909 we had a number of glass houses and conservatories m our vegetable 
garden, no sheds or huts ” Later, however, in answer to a question from court 
be states that th^ had some servants' quarters by which he meant quarters of 
mails, servants and syces, and these were situated about 20 or 30 yards to 
the north and west of his residence 

They were in the direchon to the east and south of Sudhir Ruman Road 
These quarters were made of corrugated sheeting and plam sheetmg Some 
of the witnesses who deposed that they fled hrom the cremation ground have 
stated fliat in their flight they went up the Sudhir Ruman Road, and tiien 
leavmg the road, they went by a bill-track or cborebatar until they came- 
to a shed Among these is Riran Mustapbi This gentleman descnbes the 
shed as a ^ed near the slaughter house But it is obvious that he could 
not have gone to any shed which was near the slaughter house The learned 
judge m his judgment has stated that the sheds in wbiidi these mtnesses 
sheltered are precisely the huts to which Mr Morgenstem referred in his 
evidence I am unable to beheve that the hvmg quarters of mabs and 
servants could be the sheds descnbed, or that these people could take refuge 
in such hving quarters without knowing that they were dwelling huts and 
without the ^owledge of the mmates of those huts The inference drawn 
by the learned tnal judge seems to me wholly unjustified, and the evidence 
on record goes to show that there were m fact no such sheds for the witnesses 
to shelter m as the witnesses alleged 


URCOXATXCIXG EtTDEXCE OF OTHER MTTXESSES 

The evidence of the other witnesses to the evening cremation seems to 
me also wholly unconvincmg It is not possible to sav from their evidence 
that they are necessarily untruthful, but the conduct th^ ascribed to 
themselves and the manner m which they deposed is wholly* unconvincing 
For instance, Riran Mustaphi, one of the witnesses who stated that he 
attended the cremation procession and returned to the cremation ground to 
find that the body was missmg, deposed that he heard subseqnentlv that the 




